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HAZARDOUS MATERIALS TRANSPORTATION 
ACT, NATURAL GAS PIPELINE SAFETY ACT, 
AND HAZARDOUS LIQUID PIPELINE SAFETY 
ACT AUTHORIZATIONS 



TUESDAY, APRIL 28» 1981 

U.S. Senate, 

COMMTITEB ON COBOfERCE, SCIENCE, AND TRANSPORTATION, 

SUBCOMMTTTEE ON SURFACE TRANSPORTATION, 

Washington, D.C. 

The subcommittee met at 9:45 a.m., in room 235 of the Russell 
Senate Office Building, Hon. John Danforth (chairman of the sub- 
committee) presiding. 

Senator Danforth. Today the Sur£EU» Transportation Subcom- 
mittee of the Committee on Commerce, Science, and Transporta- 
tion will receive testimony on the handling and transportation of 
hazardous materials. These materials are essential to the com- 
merce of this Nation, yet can create severe hazards to public safety 
if transported improperljr. 

Specifically, the committee will hear testimony on the reauthori- 
zation of the Hazardous Materials Transportation Act of 1974, 
National Gas Pipeline Safety Act of 1968, and the Hazardous 
liauid Pipeline Safety Act of 1979. 

Additionally, we will be considering testimony on S. 960, the 
Hazardous Materials Transportation Amendments of 1981. 

OPENING STATEMENT BY SENATOR CANNON 

Senator Cannon. Mr. Chairman, over the past several years, 
issues relating to the transportation of hazardous materials have 
been of particular concern to the Commerce Committee. The 
volume of shipment of these materials by all modes has been 
increasing very rapidly, and the number of incidents each year 
involving transportation of hazardous materials is also increasing. 

In view of the risks involved and potential for catastrophic acci- 
dents, it is essential that an adequate safety program be in place 
both to prevent incidents and to respond to mcidents when they 
occur. 

I am particularly sensitive to this problem because my own State 
of Nevada houses one of the three sites in this country where low- 
level nuclear waste is buried. The history of this site near Beatty, 
Nov., has been replete in recent years with accidents involving 
improperlv packaged or labeled materials which have far too often 
leaked either from their containers or even from the trucks carry- 
ing them for disposal. 

(1) 
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Scientists may debate whether there is serious harm to the 
public health from these accidents but I can guarantee you there is 
harm to the public confidence. 

The situation has become so serious in southern Nevada that our 
Governor, Robert List, has called for lifting the Beatty site's license 
and closing it down altogether. So far the State board of health has 
not taken such action. But every incident of leaky cargo adds fuel 
to this fire and brings added pressure to do just that. 

I would not like to see this site closed because of my concern over 
what that would mean to nuclear medicine and other beneficial 
uses of nuclear technology. 

As I have mentioned, Beatty is one of only three burial sites in 
the entire country, so its closure would have a devastating impact 
on the tens of millions of people annually benefiting from nuclear 
medicine. 

I am convinced that the long-term solution to this problem is 
development of local or regional waste disposal sites so we don't 
have trucks and trains transporting radiated material long dis- 
tances through towns and cities. Until more States open burial 
sites however, we on this committee have the responsibility to see 
that the transportation is as safe as it can possibly be. 

We acted last year on a bill, S. 535, for which Senator Schmitt 
deserves a great deal of credit, which would have gone a long way 
to solving many of the problems that have occurred at Beatty. 
Unfortunately, that bill was not acted on by the full Senate after 
we reported it in May. 

The measure I have offered in this Congress, S. 960, is another 
attempt to improve our safety record. This l^islation is intended 
to encourage greater effort in the prevention and response to trans- 
portation incidents involving hazardous materials and to provide 
assistance in responding to such incidents. 

Just this month a report on cleanup of hazardous material spill 
from a punctured tank car in Summerville, Mass., found guidelines 
and advice from the Federal Government, the shipper and others 
to be ''inadequate, inconsistent, and confusing." Now, this situation 
must be remedied. 

I would emphasize that S. 960 is not in final form. Rather, the 
bill is intend^ as a vehicle for our deliberations as we attempt to 
address significant problems in the transportation of hazardous 
materials. 

I welcome comments on S. 960 and any suggestions you may 
have for improving the l^islation. We cQl share the same goal, to 
find ways through better training and inspection and improved 
cooperative efforts to prevent hazardous materials accidents and to 
protect the public health and safety. 

I look forward to a very productive hearing in this regard, Mr. 
Chairman. Thank you very much. 

Senator Danforth. Thank you. Senator Cannon. Senator Gorton. 

OPENING STATEMENT BY SENATOR GORTON 

Senator Gorton. Industrial growth in our society produces bene- 
fits such as jobs, revenues, and new consumer products. It also 
produces risks with which we must deal. One of these risks is the 
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generation of hazardous materials and the problems of transport- 
ingand storing them safely. 

The Puget Sound area of Washington State is a mi^or site for 
these activities. Takoma is the largest user, but Seattle, Canton are 
also m^or producers. Thus, the entire region must address the 
problem. The Puget Sound Council of Government 15-month study 
is a prototsrpe cooperative effort whidh has drawn national atten- 
tion. 

It has involved in all the needed participants. Industries that 
produce, use, and transport the materials, local governments and 
emergency response agencies. It has established a dialog and sense 
of cooperation which is needed if we are going to be able to prepare 
for and respond to the risks presented by the storage and transpor- 
tation of hazardous materials. 

The first part of the Puget Sound study involved identifying all 
the hazardous materials moving through the region by type, mode 
of transportation, quantity, and so forth. 

The second oblective of the study was to determine the effective- 
ness and capabiuty of current prevention and response systems of 
agencies. Third, the study looked at the experience of other regions 
with similar problems. 

Finally, the study will try to formulate a comprehensive regional 
response. That stu^ will be the subject of the testimony of one of 
today's witnesses. Today's testimony will be, in effect, a report to 
the Congress on the long and hard work put in by Puget Sound 
local governments, industry and other participants on the potential 
hazards people face from these substances. 

Issues involved include routing requirements and proper level of 
Federal Government involvement in the regulation of routing. 
Training of response personnel so that they are prepared to react 
intelligently and promptly to accidents. 

Coordination between governmental agencies and industry, defin- 
ing who responds and how. The package — and packaging and label- 
ing requirements so people can know what they are dealing with 
and how to handle it. 

Thank you, Mr. Chairman. 

Senator Danforth. Thank you. Senator Gorton. 

[The bill follows:] 
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97th CONGBESS 
1st Sbssion 



S.960 



To amend the Hazardoiu llateriiiJii T^rBoqiortatkiii Act to encourage a greater 
effort in the prevention and response to transportation incidents involinng 
hazardous materials, to provide assistance to State and local governments in 
preventing and responding to such inddents, and for other purposes. 



IN THE SENATE OF THE UNITED STATES 

Afbil 9 (legislative day, Fbbbuabt 16), 1981 

Mr. Gannon introduced the foDowing bill; which was read twice and referred to 

the Committee on Commerce, Science, and Transportation 



A BILL 

To amend the Hazardous Materials Transportation Act to 
encourage a greater effort in the prevention and response to 
transportation incidents involving hazardous materials, to 
provide assistance to State and local governments in pre- 
venting and responding to such incidents, and for other 
purposes. 

1 Be it enacted by the Senate and House of Representor 

2 tives of the United States of America in Congress assembled, 

3 That this Act may be cited as the ''Hazardous Materials 

4 Transportation Act Amendments of 1981". 

5 PINDIN08 AND PUBP08B 

6 Sec. 2. (a) The Congress finds that- 
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1 (1) the transportation of hazardous materials can 

2 create severe hazards to the public safety; 

3 (2) such transportation is nonetheless essential to 

4 commerce; 

5 (3) in the interest of uniformity, the Hazardous 

6 Materials Transportation Act provides for the preemp- 

7 tion of State and local governmental regulation of haz- 

8 ardous materials transportation to the extent it is not 

9 consistent with Federal requirements and regulations; 

10 (4) despite this preemption, when serious hazard- 

11 ous materials incidents occur, it is the State and local 

12 governments which necessarily have the primary re- 

13 sponsibility for emergency response; and 

14 (5) increased coordination and greater consistency 

15 between the Federal Government and State and local 

16 governments would assist in the prevention of hazard- 

17 ous materials transportation incidents and in the over- 

18 all ability of State and local governments to respond to 

19 such incidents. 

20 (b) It is the purpose of this Act to — 

21 (1) promote the public safety by providing for in- 

22 creased coordination among the various levels of 

23 government and greater consistency among Federal, 

24 State and local rules and regulations; 
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1 (2) encourage and assist State and local govern- 

2 ments to play a major role in the prevention of hazard- 

3 ous materials transportation incidents by delegating the 

4 enforcement of certain Federal regulations; and 

5 (3) provide for greater assistance to State and 

6 local governments in responding to such incidents 

7 through coordinated and well-planned advice and as- 

8 sistance at the time of the incident, training and tech- 

9 nical assistance .programs, and planning grants to en- 

10 courage the adoption of coordinated incident response 

11 programs. 

12 DEFINITIONS 

13 Sec. 3. Section 103 of the Hazardous Materials Trans- 

14 portation Act (49 U.S.C. 1802) is amended by redesignating 

15 paragraphs (3), (4), (5), (6), and (7), and all references there- 

16 to, as paragraphs (4), (5), (6), (7), and (8), respectively, and 

17 by inserting the following new paragraph immediately after 

18 paragraph (2): 



19 
20 
21 
22 
23 
24 
25 



''(3) 'incident' means any event occurring in the 
transportation of hazardous materials or a transporta- 
tion-related function such as loading, unloading, pack- 
aging or stowage which has led, or poses an imminent 
threat of leading, to a release of hazardous materials 
which could result in a serious risk to health, safety, or 
propprfy;*'. 
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1 PBEVBNTION OF AND BBSPONSB TO HAZARDOUS 

2 MATEBIALS INCIDENTS 

3 Sec. 4. The Hazardous Materials Transportation Act 

4 (49 U.S.C. 1801 et seq.) is amended by inserting ''Subtitle 

5 A" after "TITLE I— HAZAEDOUS MATEBIALS" and 

6 by adding at the end thereof the foQowing new subtitle: 

7 "Subtitle B 

8 "depabtment of tbanspobtation tbainino fob 

9 incidbnt pbevention 

10 "Sec. 120. (a) In accordance with the provisions of this 

11 section, the Secretary shall conduct a study and evaluation of 

12 programs conducted by Federal, State, and local agencies 
IS and private organizations which provide training to shippers, 

14 carriers, inspectors, and enforcement personnel involved in 

15 the transportation of hazardous materials with respect to 

16 compliance with and enforcement of rules, regulations, stand- 

17 ards, and orders promulgated by the Secretary under the au- 

18 thority of this title. Not later than 4 months after the date of 

19 enactment of this section, the Secretary shall submit to the 

20 Congress an interim report on the results (A such evaluation, 

21 and the Secretary shall complete such study and evaluation 

22 and suknit to Congress the results of such study not later 

23 than 8 months after the date of enactment of this section. 

24 . "(b) If, as a result of the study and evaluation conducted 

25 pursuant to subsection (a) of this section, the Secretary deter- 
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1 mines that existing training programs for the transportation 

2 of hazardous materials are inadequate or that there is need- 

3 less duplication among such programs, the Secretary is au- 

4 thorized to develop appropriate training programs and make 

5 recommendations as to how to improve existing programs. 

6 The Secretary shall upon request provide to State and local 

7 agencies and private organizations a description of training 

8 programs and such other assistance as is appropriate to assist 

9 such agencies and organizations in fulfilling their hazardous 

10 materials training needs. 

11 "(c) The Secretary shall maintain within the Depart- 

12 ment an information dissemination service, which shall pro- 

13 vide instructional materials in the training, skills, and knowl- 

14 edge necessary to assist Federal, State, and local agencies 

15 and private organizations in training personnel in safe and 

16 proper methods for the transportation of hazardous materials. 

17 As part of such service, the Secretary shall identify specffic 

18 elements with respect to training, equipment, and methodolo- 

19 gies necessary and useful in preventing incidents involving 

20 the transportation of hazardous materials. In addition, the 

21 Secretary shall identify training programs which he deter- 

22 mines through the evaluation required by subsection (a) of 
28 this section to be useful for training shippers, carriers, inspec- 

24 tors, or enforcement personnel with respect to hazardous ma- 

25 terials transportation safety. The Secretary is authorised to 
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1 take all necessary measures to improve the coordination and 

2 effectiveness of all such Federal, State, local, and private 

3 training programs. 

4 "(d) As part of the effort to improve th^ coordination of 

5 incident prevention training programs, the SecreUny, to the 

6 extent practicable, shall establish or encourage the establish- 

7 ment of regional training centers. 

8 "state beoulation and grants to states 

9 "Sec. 121. (a) Under the terms and conditions of this 

10 section, and subject to the availability of funds, the Secretary 

11 is authorized to make grants to States for the development 

12 and implementation of programs for the enforcement of Fed- 

13 eral rules, regulations, standards, and orders applicable to 

14 hazardous materials transportation pursuant to the provisions 

15 (A this title and consistent State rules, regulations, standards, 

16 and orders. 

17 "(b)(1) The Secretary shall, after notice and opportunity 

18 for comment by interested parties, formulate procedures for 

19 any State to submit a plan whereby the State agrees to 

20 adopt, and to assume responsibility for enforcing, rules, regu- 

21 lations, standards, and orders issued under this title and con* 

22 sistent State rules, regulations, standards, and orders. Such 

23 plan shall be approved by the Secretary if he determines that 

24 the plan promotes the objectives of this title, and the plan — 
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1 "(A) designates ihe State agenqr or ngeadtn re- 

2 tponsibile tor administeriiig the ^an thimighoat the 

3 State; 

4 "(B) contams satisfactory assurances that such 

5 ageaey has or u taking steps porsoant to State kw to 

6 have the legal authority, resources, mad qualified per- 

7 sonnel necessary for die enfcnv^nent of ssch rules, 

8 regulations, standards, and orders; 

9 ''(C) gives satisfactory assurances that such Stale 

10 will devote adequate funds to die administration ot 

11 sndi {dan and enforcement of such rules, regnlatioEis, 

12 standards, and orders; 

13 ''(D) provides a right of entry and inspection suffi- 

14 dent to enforce the provisi<ms of this title; and 

15 "(E) provides that sudt State agency wiD adopt 

16 such uniform reporting requirements and use siidi urn- 

17 form forms for recordkeeping, inspections, and investi* 

18 gations as may he estabhdied and required by the Sec- 

19 retary. 

20 "(2) If a plan submitted under paragraph (1) at dns sdi^- 

21 section is rejected, the Secretary shaD inrovide die State widi 

22 a written explanatimi of his action and shiA permit the State 
28 to modify and resubmit its proposed plan toit approval, in ae^ 

24 oordance with the procedures formulated pursuant to sudi 

25 paragraph. 
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1 ''(g) The Secretary shall, on the basis of reports submit- 

2 ted by the State agency, and on his own inspections, make a 

3 continuing evaluation of the manner in which each State with 

4 a plan approved under this section is carrying out such plan. 

5 Whenever the Secretary finds, after affording due notice and 

6 opportunity for comment, that a State plan previously ap- 

7 proved is not being followed or that it has become inadequate 

8 to assure the enforcement of rules, regulations, standards, or 

9 orders issued under this title, he shall notify the State of 

10 withdrawal of approval of such plan. Upon receipt of such 

11 notice, such plan shall cease to be in effect. Any State ag- 

12 grieved by a determination of the Secretary pursuant to this 

13 subsection may seek judicial review pursuant to chapter 7 of 

14 title 5, United States Code. The State may, however, retain 

15 jurisdiction in any case commenced before the withdrawal of 

16 the plan whenever the issues involved do not directly relate 

17 to the reasons for the withdrawal ol approval of the plan. 

18 ''(d) By grants authorized under this section, the Secre- 

19 tary shall reimburse any State in an amount not to exceed 50 

20 percent of the costs incurred by that State in that fiscal year 

21 in the development and implementation of programs to en- 

22 force hazardous materials transpcntation rules, regulations, 

23 standards, or orders issued under this title and consistent 

24 State rules, regulations, standards, and orders. The Secre- 

25 tary is authorized to allocate amounts appropriated for grants 
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1 to support such programs among the States whose applica- 

2 tions for grants have been approved pursuant to such criteria 

3 as may be established. 

4 "bouting and pbenotification 

5 "Sbg. 122. (aXD Within 18 months after the date of en- 

6 aotment of this section, the Secretary shall, in consultation 

7 with State, locals and regional governments and with appro- 

8 priate Federal agencies, determine whether to issue regula- 

9 tions in accordance with the provisions of this section and 

10 pursuant to section 105 6f this titie with respect to the rout- 

11 ing of hazardous materials being transported in interstate 

12 commerce. If the Secretary determines that regulations 
IS should not be issued, a report shall be submitted to Congress 

14 stating why such regulations are not necessary. 

15 "(2) If the Secretary issues regulations pursuant to 

16 paragraph (1) of this subsection, such regulations shall pro- 

17 vide for the participation by State, local, and regional gov- 

18 emments in selecting preferred routes and modes of transpor- 

19 tation of hazardous materials within their respective jurisdic- 

20 tions. 

21 ''(3) In determining whether to promulgate regulations, 

22 the Secretary shall coosider — 

23 ''(A) the question of whether any mode presents 

24 an unacceptable level of risk to safety with respect to 

25 the transportation of hazardous materials; 
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1 "(B) various factors affecting the safety of any 

2 given route, including, but not limited to, population 

3 density, design characteristics of the route, and adja- 

4 cent land uses; 

5 ''(C) the implementation of additional protective 

6 measures whenever hazardous materials are transport- 

7 ed through areas of particularly high risk; 

8 "(D) the social, economic, and commercial im- 

9 pacts of routing restrictions; and 

10 "(£) the relative hazard potential of specific haz- 

11 ardous materials as a factor determining the need for 

12 seleetive routing. 

13 "(bXl) Within 12 months after the date of enactment of 

14 ths section, the Secretary shall submit a report to Congress 

15 with respect to the feasibility, cost, desirability of establish- 

16 ing, and the problems of implementing, a prenotification 

17 system which would inform State or local governments in 

18 advance of the timing, nature, and routing of hazardous ma- 

19 terials shipments through their jurisdictions. 

20 "(2) In preparing such report, the Secretary shall con- 

21 suit with State, local, and regional governments and with 

22 appropriate Federal, ag^cies, and shall seek the advice of 

23 various groups interested in the safety of the transportation 

24 of hazardous materials, including shippers, carriers^ and users 

25 of hazardous materials and bulk package or container manu- 
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1 facturers; organizations which represent employees engaged 

2 in the transportation of hazardous materials; citizens' and en- 
8 vironmental groups; and private organizations concerned 

4 with transportation safety or the provision of emergency 

5 services in response to a major accident nivolving the trans- 

6 portation of hazardous materials. 

7 ''(c) In order to acquire information in accordance with 

8 this section, the Secretary may establish one or more demon- 

9 stration projects. 

10 "federal tbainino pboobams fob incident besponsb 

11 "Sec. 128. (a) The Director of the Federal Emergency 

12 Management Agency, in coordination with the Secretary and 

13 other agencies with responsibilities relating to hazardous ma- 

14 terials transportation, shall conduct a study and evaluation of 

15 programs conducted by Federal, State, and local agencies 

16 and private organizations which provide training to agencies 

17 or organizations responsible for responding to incidents in- 

18 volving hazardous materials transportation. Not later than 6 

19 months after the date of enactment of this section, the Direc- 

20 tor shall submit an interim report on the results of such eval- 

21 nation. Not later than 12 months after the date of enactment 

22 of this section, the Director shall complete such study and 

23 evaluation and submit the results of such study, along with 

24 such recommendations as he deems necessary, to the 

25 Congress. 
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1 ''(b) U, as a result of the study and evaluation conducted 

2 pursuant to subsection (a) of this section, the Director deter- 

3 mines that existing training programs are inadequate, the Di- 

4 rector, in coordination with the Secretary, is authorized to 

5 develop appropriate training programs. The Director or the 

6 Secretary shall, upon request, provide to State and local 

7 agencies and private organizations a description of training 

8 programs and such other assistance as is appropriate to assist 

9 such agencies and organizations in fulfilling their incident re- 

10 sponse training needs. 

1 1 "(c) The Director or the Secretary, as they deem appro- 

12 priate, shall maint>ain an information dissemination service, 

13 which shall provide instructional materials in the training, 

14 skills, and knowledge necessary to assist Federal, State, and 

15 local agencies and private organizations in training personnel 

16 m safe and proper methods for responding to incidents. Such 

17 information service shall identify specific elements with re- 

18 spect to training, equipment, and methodologies necessary 

19 and useful in responding to incidents. In addition, training 

20 programs shall be identified which are determined through 

21 the evaluation required by subsection (a) of this section to be 

22 useful for training response personnel. 

23 ''EBfBBOBNCT BB8P0N8B PLANNING OBANTS 

24 "Sec. 124. (a) In order to promote the developmmit of 

25 coordinated and effective emergency response programs for 
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1 uK»deitt8 at tbs State and local levels, tbs Ifmebar of the 

2 Fednal Emergeney Manafement Ageoey ii aathoriied, 

3 taJdmg iiito aeoount coDsisteiiey with the nt^^ 

4 plan, aa revised jranoant to the prorisioiis of the Gonvreheii- 

5 sive Envirmmeiital Betponae, Compeniatkni, and liahdily 

6 Act of 1980, to make emergency respcmse planning grants to 

7 units of State, regional, and local govenmient. Sndi grants 

8 shall be used, among other things, to — 

9 "(1) assess the present response capabilities of 

10 each emergency respcmse agency within the scope of 

11 the study area in terms of the adequacy erf tnined per- 

12 sonnel, equqnnent, and infoamatian systems and deter- 

13 mine the most cost-elkctive means for ij^giading such 

14 capabilities; 

15 "(2) determine at what point and to ^diat extent 

16 each sudi agency will become invdyed in the response 

17 to a given incident; 

18 "(3) determine idiich of such agendes will be the 

19 lead agency for respmiding to a given type of incident 

20 at any given location; 

21 ^^4) define the role of each such agmcy in re- 

22 sponding to any incident; and 

28 ^^(5) establish a communications netwoik that will 

24 permit onsita interagency communications as well as 

26 operational and command communications. 
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1 ''(b) The Director shall, withm 12 mcmths, establish 

2 such rules and regulations as he deems necessary for the ad- 

3 ministration ot emergency response planning grants described 

4 in subsection (a) erf this section. Any such regulations shall 

5 provide that — 

6 "(1) the Federal share of any such planning grant 

7 shall not exceed 50 percent of the cost of such project; 

8 and 

9 "(2) no less than 25 percent of the funds obligated 

10 for such planning grants shaD be used to make plan- 

11 mng grants to units of regional or local government. 

12 "(c) To die extent possible, die Director shall encourage 

13 the use of such planning grants to promote planning for the 

14 establishment ot coordinated regional emergency response 

15 programs. 

16 ''BB8BABCH AND DBVBLOPMBNT 

17 "Sbc. 125. The Director of die Federal Emergency 

18 Management Agency, in coordination with the Secretary, is 

19 authorized to conduct research and development activities 

20 designed to improve the capabilities of Federal, State, local, 

21 and private agencies and organizations responsible for re- 

22 spending to an incident Such activities may include, among 

23 other things, programs 1 
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1 ''(1) encourage the development and demonstra- 

2 tion of new and innovative techniques in responding to 

3 incidents; 

4 "(2) evaluate existing techniques and prc^ams for 

5 responding to incidents; and 

6 "(3) promote the development and adoption of 

7 minimum standards for training, equipment, coordina- 

8 tion, information, and other resources related to re- 

9 sponding to incidents. 

10 ''authorizations fob appbopbiationb 

11 ''Sec. 126. (a) There is authorized to be appropriated to 

12 the Secretary such sums as may be necessary for the pur- 

13 poses of section 121 of this subtitle. 

14 "(b) There is authorized to be appropriated such sums 

15 as may be necessary to the Federal Emergency Management 

16 Agency for the purposes of section 124 of this subtitle.". 

17 BEPOBTINO SYSTEM AND DATA CENTEB 

18 Sec. 5. Section 109(d) of the Hazardous Materials 

19 Transportation Act (49 U.S.C. 1808(d)) is amended— 

20 (1) by inserting "(1)" immediately before "The 

21 Secretary"; 

22 (2) by redesignating paragraphs (1), (2), and (3) as 

23 subparagraphs (A), (B), and (C), respectively; and 

24 (3) by adding at the end thereof the following new 

25 paragraph: 
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1 ''(2) Nothing in this subsection shall be construed 

2 to limit the authority of the Secretary to enter into a 

3 contract with a private entity for use of a supplemental 

4 reporting system and data center operated and main- 

5 tained iy such entity/'. 

6 GONFOBBONO AMENDMENTS 

7 Sec. 6. Sections 110, 111, and 115 of the Hazardous 

8 Materials Transportation Act (49 U.S.C. 1809, 1810, and 

9 1812) are amended by striking "title" wherever it appears 
10 and inserting in lieu thereof "subtitle" in each such place. 

O 
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Senator Danforth. The first witness is Mr. Howard DugofF, Ad- 
ministrator, Research and Special Programs Administration^ De- 
partment of Transportation. 

STATEMENT OF HOWARD DUGOFF, ADMINISTRATOR, RE- 
SEARCH AND SPECIAI. PROGRAMS ADMINISTRATION, DE- 
PARTMENT OF TRANSPORTATION, ACCOMPANIED BY LEE 
SANTMAN, DIRECTOR, MATERIALS TRANSPORTATION BUREAU 

Mr. DuGOFF. Thank you, Mr. Chairman. I am ve^ pleased to 
appear before this subcommittee today to discuss the Research and 
Special Programs Administration's hazardous materials and pipe- 
line safety programs. 

I am accompanied by the Director of our Materials Transporta- 
tion Bureau, Mr. Lee Santman. We have prepared a comprehensive 
statement for the hearing record which, with your permission, I 
will summarize at this time. 

I will first address our hazardous materials program. 

As you may recall, the Department last year undertook a major 
initiative to upgrade our hazardous materials transportation safety 
program within responsible spending limits. With the strong sup- 
port of this subcommittee, our efforts resulted in a fiscal year 1981 
appropriation for the program more than double the prior year 
level. As a consequence, we have begun to implement important 
program improvements. 

Under the HMTA we bear responsibility for the establishment 
and enforcement of effective uniform standards to protect the 
public health and safety without imposing undue costs or impedi- 
ments to Commerce. Because of the vast disparity in size between 
the r^ulated population and the Federal enforcement staff, the 
enforcement of our hazardous materials r^ulations must depend 
upon a Federal-State partnership in order to be effective. 

Our approach toward the forging of such a partnership is to 
encourage States to adopt Federsd regulations in place of inconsist- 
ent State and local rules. State adoption and enforcement of Feder- 
al standards reduces r^ulatory burden on industry by presenting 
them with a single set of r^ulations for compliance. 

Because the States alrea^ have law enforcement officials in the 
field, there is no need to create additional organizations to enforce 
the regulations. 

However, effective training of State inspection and enforcement 
personnel in the Federal r^ulations is essential to the success of 
this effort. Thus, we are implementing msgor new training pro- 
grams to provide appropriate assistance. 

In the past, we have provided centralized training to State per- 
sonnel at our transportation safety institute in Oklahoma City. 
Starting this year we are augmenting the centralized training pro- 
gram by helping to develop regionsd training centers to provide 
training for both State personnel and members of the r^ulated 
community in how to use and comply with the Federal haxardooB 
materials regulations. 

Our approach is to share with interested participants m the 
startup costs of a r^onal training center and to provide continu- 
ing technical support and guidance in their training. The regional 
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training centers will also provide training in emergency response 
to hazardous materials transportation accidents. 

Because of the infinite numbers of possible accident sites, the 
wide range of materials that may be involved and the usually 
critical need for inmiediate action. States and local jurisdictions 
must play the primary role in responding to transportation emer- 
gencies. 

To acquire the necessary capability, State and local personnel 
must identify their particiilar problems and needs and implement 
their own community plans for emergency response. But the Feder- 
al Government can help and we have already moved to do so 
through the support of program development and demonstration 
projects whereby local governments or planning units help to 
survey current physical and institutional frameworks for emeigen- 
cy response, and determine what they need to do the job right. 

Senator Gorton has mentioned the first pilot program of this 
nature at Puget Sound. You will hear testimony today about the 
project. I trust you will share our judgment that this program is a 
very fine effort and promises to pay off not just with respect to 
benefits for the local community, but by providing knowledge 
which can be generalized and applied productively to other commu- 
nities around the country. 

In addition to supporting local planning and training efforts, we 
are providing emergency response assistance in several other ways. 
We have issued, and are expanding distribution of our hazardous 
materials emergency response guide book, a concise index refer- 
ence tool which provides onnscene officials with detailed guidance 
for swift and precise response to transportation emergencies involv- 
ing more than 1,600 different hazardous matericds. 

I will leave a copy of the guidebook with the committee for your 
review. 

We have also worked together with the Coast Guard to extend 
the capability of its National Response Center to deal with land- 
based pipeline accidents, hazardous waste spills and hazardous mar- 
terials accidents. We have linked the National Response Center 
with the Chemical Emergency Transportation Center, an emergen- 
cy response information service of the Chemical Manufacturers 
Association. 

CHEMTREC enjoys access to proprietary information for dealing 
with emergencies which individual firms would be reluctant to 
share with the Federal Government. Thus, it provides a unique and 
vital service in dealing with the containment of hazardous inci- 
dents. 

In Januaiy we completed action on a final rule establishing 
regulations tor the highway transportation of radioactive materi- 
als. Under this rule, appropriate State agencies are empowered to 
designate routes to be used by trucks carrying high-level shipments 
of radioactive materials based on analysis of risk factors and care- 
ful consideration of the views of city and county officials. To assist 
the states in this process, the department will soon issue guidelines 
for the selection of such preferred highway routes. 

Much of the emphasis in the recent rulemaking was on anticipat- 
ed future shipments of spent nuclear fuels. Currently, there is little 
movement of such shipments and this is likely to remain the case 
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until one or more permanent spent fuel repositories are estab- 
lished. Department of Energy is now evaluating potential reposi- 
tory sites and will eventually establish several repositories. 

As the selection process moves ahead, we expect the transporter 
tion alternatives, but modal and route choices, to become clearly 
identified. We also expect to be called upon to evaluate the trans- 
port alternatives and plans that develop. 

Growing emphasis on cost benefit analyeos of existing and pros- 
pective r^ulations imposes a growing requirement for the acquisi- 
tion and ancdysis of quantitative information of both a statistical 
and engmeering nature. 

To respond appropriately to this need, we have undertaken de- 
velopment of a comprehensive hazardous materials information 
system which will provide us with quick retrieval capability for 
such needed information as commodity flows, indices of r^ulations 
and exemptions, accident and incident data, technical information, 
enforcement and inspection activity, emergency response informa- 
tion from both the National Response Center and CHEMTREC, 
and budget and program plans. 

The new information system will integrate data sets currently 
maintained by the Federal Highway Administration, the Federal 
Railroad Administration and the National Response Center as weU 
as the existing MTB reporting systems. 

This consolidation will reduce administrative burdens both for us 
and the r^ulated industries by eliminating redundant and unnec- 
essluy reporting requirements and by limiting the amount of 
manual processing of information ne^ed for the department to 
perform its duties. 

Now I am going to turn to a discussion of our pipeline safety 
program. As has been noted, the Pipeline Safety Act of 1979 
brought major substantive changes to our underlying authorities in 
this field. I therefore believe it is appropriate to highl^ht some of 
our major pipeline safety activity since that legislation was en- 
acted. 

The most important features of the 1979 law were the creation of 
the Hazardous Liquid Pipeline Safety Act which established a new 
statutory basis for our Uquid pipeline safety r^ulatory program, 
and improvements in the enforcement authorities under the Na- 
tional Gas Pipeline Safety Act. 

Prior to the 1979 legislation, our enforcement authorities for the 
most part were civil penalties for violation of gas r^ulations, and 
criminal penalties for violation of liquid regulations. The 1979 law 
provided a comprehensive set of enforcement tools for both the new 
liquid and amended gas law. These included compliance and haz- 
anlous facility order authority in addition to both civil and crimi- 
nal sanctions. 

The equitable new remedies of compliance and hazardous facility 
orders have proven most beneficial. Our written statement cites 
several examples of how each has already been used effectively 
under appropriate circumstances. 

The activities of our Office of Operations and Enforcement, 
which includes the five r^onal offices, cover a wide range of 
actions aimed at enhancing performance of the nearly 250 State 
and Federal inspectors involved in the pipeline safety program. 
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Much of the activity of the Enforcement and Operations stafiT is of 
a recurring nature. This includes evaluating State gas pipeline 
programs, administering the associated grant program, conducting 
inspections and taking necessary followup enforcement actions, and 
continuing to improve the efiTectiveness of our headquarters and 
regional enforcement efforts. 

Of particular importance during the next 2 years will be actions 
to implement the Federal-State cooperative program authorized 
under the new Hazardous Liquid Pipeline Safety Act. The act 
inrovides for State agencies to assume a mcgor role in the regula- 
tion of intrastate hazardous liquid pipelines, paralleling the role 
for State agencies r^arding natural gas pipelines under the Natu- 
ral Gas Pipeline Safety Act. 

A State agency can assume responsibility for enforcement of the 
safety standards as they apply to intrastate hazardous liquid pipe- 
lines either by annual certification of its authority and enforce- 
ment activities or through a written agreement to carry out inspec- 
tions with enforcement remaining a Federal function. 

Senator Danforth. Mr. Dugon^ I don't want to cut you needless- 
ly diort, but we do have a time limitation. I wonder if you could 
wind it up pretty quickly. 

Mr. DuGOFF. I will. The written statement describes our efforts 
over the past 2 years to implement this new set of authorities, 
describes the polling and ancdysis we have done of existing State 
programs, and explains how we intend to bring this new activity on 
stream. 

We discuss, in addition, our efforts to implement more new regu- 
lations concerning LNG facilities which are of particular interest 
to the committee. And then we describe and present status reports 
on the whole domain of rulemaking which we have accomplished 
since we last appectred before the committee. We discuss at some 
length and provide examples of an important aspect of our pro- 
gram, namely, a review of existing regulations to ascertain wheth- 
er their benefits continue to outweigh the costs they impose. 

I believe that is a sufficient summary. 

Senator Danforth. Thank you very much, sir. 

Senator Cannon. 

Senator Cannon. Mr. Dugoff, there is continuing concern in my 
State with rj^ard to transportation of radioactive shipments from 
the Beatty site. I have asked you in the past as a followup to other 
hearings what was being done to improve the safety of these move- 
ments. Could you give me an update at this time? 

Mr. Dugoff. Yes, Senator Cannon. I will ask Mr. Santman to 
provide some detail. In general we have, at the request of the 
Governor and the State officials concerned, worked tojgether with 
State officials and with the Nuclesu* Regulatory Commission (NRC) 
to attempt to be of assistance. We established an inspection pro- 
gram with the Bureau of Motor Carrier Safety working with those 
other agencies and have attempted to provide as much assistance 
as pOBSiBle to the State. 

Let me ask Mr. Santman to discuss the current status of our 
efforts and the situation at Beatty today. 

Mr. Santbcan. Senator Cannon, a series of things have taken 
place. First of all, the Nuclear Regulatory Commission has expand- 
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ed their efforts at the shipper facilities that they license, in addi- 
tion to looking at the things they normally have looked at in the 
past. They have added to their checkofiT list working with our 
transportation people, looking at what has happened on the load- 
ing docks in the preparation of shipments that would be going to a 
place like Beatty or Hanford. 

Second, in both the States of Washington and Nevada — ^we al- 
ready had such a program in South Carolina, the third low-level 
waste site— we have entered into a funding arrangement to support 
increased state inspection activity. In the case of Nevada, we en- 
tered into that agreement in September of last year with the 
Division of Health, State Department of Human Resources. 

Among the things that it will be doing with our technical and 
financial assistance is to monitor major airports, primarily in Reno 
and Las V^as, and monitor mcgor truck terminals in those cities; 
also at the site at Beatty. The funding will go to the State inspec- 
tion station at Beatty to examine received shipments to determine 
whether they are in compliance both with the Federal standards 
and the standards that are peculiarly applicable to the Beatty site. 

Senator Cannon. Are there less violations now that the inspec- 
tion process has been put into effect? 

Mr. Santman. The level of violations detected across the country 
at all three of the low-level waste sites have shown a decrease. I 
think the shippers' attention has been gotten by a combination of 
Federal and State efforts. There still are foulups that occur. But I 
think the frequency and seriousness of them has been reduced. 

Senator Cannon. Are there further actions that you reconunend 
should be taken now? 

Mr. Santman. Well, of course, the catching of the problem on 
the front end in the preparation stage is always the best medicine. 
We are increasing our efforts at working with the shipper commu- 
nity and the States, the State inspectors that are located in liie 
States where the shipments originate. Again, although not many 
shipments originate in Nevada, their State program calls for in- 
spection of the packaging of the materials at the shipper's site. 

So I think that is where the best increased payoff we can see in 
the future is, catching it at the front end of the cycle. 

Mr. DuGOFF. Senator, we have also been working with the De- 
partment of Energy and the State Planning Council toward the 
development of a r^onal-State managed compact system, such as 
I believe you referral to earlier and expressed the judgment that 
that was the most effective long-term solution. We share that view 
and are helping to support the development of such a program, and 
working closely with State Planning Council. 

Senator Cannon. Thank you, Mr. Chairman. 

Senator Danforth. Thank you. 

Senator Gorton. 

Senator Gorton. I take it that this final rule on routing regula- 
tions for radioactive materials is, with all of the State cooperation 
requested, preempted nevertheless? 

Mr. DuGOFF. That is correct. Senator. 

Senator Gorton. Do you think it would be possible to create a 
rational routing system without Federal preemption? 



Digitized by 



Google 



25 

Mr. DuGOFF. I do not believe so. I think the track record demon- 
strates that in the absence of a uniform Federal standard, a pleth- 
ora of State and local regulations which have the efiTect of totally 
prohibiting tranroortation through the jurisdictions issuing regula- 
tions is inevitable. If one community institutes such a ban, the 
neighboring community, whose highways receive the overflow from 
the community that issued the ban, tends to seek to retaliate, if 
you will. 

The inevitable efiTect, it seems to me, is that transportation of 
nuclear materials will either be efiTectively choked ofiT or distances 
of travel will be increased enormously and circuitous routes over 
back roads will be required, which will have the net efiTect of 
creating additional safety hazards, not reducing hazards. 

Senator Gorton. But you did defer to what you considered the 
maximum extent the State and local sensibilities in the process? 

Mr. DuGOFF. We have made the most sincere efiTorts to devise a 
scheme where the Intimate concerns of the State and local gov- 
ernments and people can be factored into the ultimate determma- 
tion of the routes. We vested authority in the States to designate 
preferred routes as substitutes for the general scheme that we put 
forward. But we require the States in exercising that authority to 
consult with the affected local jurisdictions, and we indicate the 
kind of consultation process we believe is a prerequisite. 

Senator Gorton. You still are faced with some resistance in 
some States? 

Mr. DuGOFF. Oh, yes, we are. 

Senator Gorton. Is the rule likely to be the subject of a legal 
challenge? 

Mr. DuGOFF. I believe the rule has already been challenged. Let 
me ask Mr. Santman to check on this, but I believe it has. 

lifr. Santman. Suit has been filed by the city of New York. 

Senator Gorton. Thank you, Mr. Chainnan. 

Senator Danforth. Mr. Dugoff, the Department did not specify 
what its anticipated needs would be for fiscal year 1983 and sug- 
gested onlv such sums as may be necessary. Can you be a litue 
more helpnil to us, for all three bills? 

Mr. DuGOFF. Mr. Chairman, I can't be very definitive. We are 
onlv now in the process of defining requirements for the fiscal 1983 
budget. We are doing it in the context of strong administration 
intent to minimize the Federal budget. 

On the other hand, these programs are ones which are deemed 
extremely important. I have speculated in testimony before other 
committees that perhaps the best number to use as a working 
estimate is the same as the fiscal 1982. But I can't profess to be 
confident. 

Senator Danforth. That would be so for all three programs? 

Mr. Dugoff. Yes, Mr. Chairman. 

Senator Danforth. Thank you very much. 

[The statement follows:] 

Statemint of Howabd J. Dugoff, Administrator, Research and Special 
Programs Administratrion 

I am pleased to appear before this Subcommittee today to discuss the Research 
and Special Programs Administration's hazardous materials and pipeline safety 
programs. My testimony is divided into separate discussions of tnese programs 
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because of their distinct nature. I will first address our hazardous materials pro- 
gram activities and the authorizations of $8,332,000 for fiscal year 1982 and such 
sums as may be necessary for fiscal year 1983 that are requested under Senate bOl 

in support of those activities. 

Our buoset request to Congress last year reflected our determination to upgrade 
our Hazardous Materials Transportation Safety Program within responsible spend- 
ing limits. Although the Congress did not complete a fiscal year 1981 authoriaition 
j^, our request for appropriations, based on the same planning proposals, was 
approved and we have b^^un to implement important program improvemaitB. 

FEDERAL/STATE RELATIONSHIP 

In carrying out our mandated responsibilities under the Hazardous Materiab 
Transportation Act, we are keenly aware of the economic and social impacts of our 
actions. As a consequence, our programs are predicated upon a carefully circum- 
scribed Federal role and strong complementary relationships with State and local 
governments and the private sector. We are charged with the re^mnsibility to 
establi^ effective, uniform hazardous materials transportation standards designed 
to protect the public health and safety without imposing undue costs or impedi- 
ments to commerce. While we are also expected to assure compliance with these 
standards, we cannot mount a nationwide Federal enforcement effort that would 
provide the necessary level of inspection to deter violations across all tranqMft 
modes. 

Because of the vast disparity in size between the regulated populaticm and the 
Federal enforcement staff, the enforcement of our hazardous materials regulatioiis 
must depend upon a Federal/State partnership in order to be effective. To increase 
the overall national inspection and enforcement effort, we are encouraging the 
states to apply their existing enforcement resources to hazardous materials trans- 
portation safety. 

Our approach is to provide states with an incentive to adopt Federal regulations 
in place of inccMisistent State and local rules. State adoption of the Federal Hazard- 
ous Materials Regulations (Title 49, Parts 100-199) provides a single comprehensive, 
uniform set of nationwide standards. This uniformity not only simplifies inspection 
and enforcement activities for State personnel— it also simplifies compliance l^ the 
regulated population. 

State aaoption and enforcement of Federal Standards reduces the resulatoiy 
burden on industry by employing a single set of regulations for compliance, mcaose 
the states already have law enforcement officials in the field, there is no need to 
create additional organizations to enforce the hazardous materials regulations. The 
assignment of the appropriate agency within a particular state can be made l^ the 
state based upon an evaluation of its own capabilities and resources. In most 
instances, we believe there already exists a State agency which could assume the 
local inspection and enforcement responsibility. Training of State inspection and 
enforcement personnel in the Federal Regulations is essential to the success of sudi 
Federal/State effort. 

TRAININO 

In coi\junction with our existing training program, we will be enlisting a number 
of State safety training facilities as Regional Training Centers to provide re^^onal 
training for both State inspectors and enforcement personnel and members of the 
regulated conmiunity in how to use and comply with the Federal hazardous materi- 
als rec^ulations. The centers will also provide training in emer^ncy response to 
hazardous materials transportation accidents. These R^onal Traming Centers will 
receive the lai-gest funding portion, $400,000 of an expected total outlay of $950,000, 
for training operations in our fiscal year 1982 budget. Our approach is to share with 
the interested participants in the start-up costs of a Regional Training Center, and 
to provide technical support and guidance in their delivery of training. 

In the past, we have relied almost entirely on training being done at our Trans- 
portation Safety Institute in Oklahoma City. In the future, we will use the Refldonal 
Training Centers to supplement this training effort and bring it closer to State, 
local and industry students. 

EMERGENCY RESPONSE 

In fiscal year 1982, we plan to continue providing guidance for State and local 
officials in planning for how they will deal with hazardous materials emergencies. 
Effective emergency response requires a network of knowledgeable and trained 
emergency crews. The infinite number of possible accident sites, the wide range of 
materials that may be involved and the usually ciitical need for immediate action 
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are the principal reasons that state and local jurisdictions have the primary role in 
responding to transportation emergencies. To acquire this capability, State and local 
personnel themselves must identify their particular problems and needs, and imple- 
ment their own community plans for emergency response. We have earmarked 
$500,000 for program development and demonstration projects, whereby local ^v- 
emments or planning units will be helped to survey current physical and institu- 
tional frameworks for emeisency response in a given area, aetermine what thev 
need to do the job right, ana plan to obtain it. We are close to completing one such 
project conducted through a cooperative agreement with the Puget Sound Council of 
Governments. Already, much of the planning methodology developed in this project 
has been adopted and is being used in other communities. 

In addition to supporting local planning efforts, we are providing emergency 
response assistance m several other ways. For example, we have earmarked 
$5(H),000 to eiqiand distribution of the Hazardous Materials Emergency Response 
Guidebook which we issued last Fall. This Guidebook is a concise indexed reference 
tool which provides on-soene officials with detailed guidance for swift and precise 
response to transportation emergencies involving more than 1,600 different hazard- 
ous materials. 

We have worked together with the U.S. Coast Guard to extend the capabilitv of 
its National Response Center to deal with land-based pipeline accidents, hazardous 
waste spills, and hazardous materials accidents. Additional, we have linked the 
National Response Center with the Chemical Emergency Transportation Center 
(CHEMTREQ, an emergen^ response information service of the Chemical Manu- 
facturers Association. CHEMTREC emoys access to proprietary information for 
dealing with emergencies which individuid firms woula be reluctant to share with 
the Federal government, and thus it provides a vitcd service in dealing with the 
containment of hazardous incidents. As we started to do this year, we will provide 
$250,000 in fiscal year 1982 to the Coast Guard to perform its extended Response 
Center role. 

RADIOACTIVE BIATERIALB TRANSPORT 

In January of this year, we issued a Final Rule (HM-164) establishing specific 
routing regulations for the highway transportation of radioactive materials, includ- 
ing spent fuel. The requirements of the rule are based on the type of radioactive 
material shipped and the quantity — or activity — per shipment. As a result, it is 
applicable to a very wide range of commodities and materials and applies to rout^ 
inffl between thousands of pairs of points. The rule will be effective on February 1, 

T^e states will play a key role in selection of highway routes to be used l^ trucks 
carrying high-level shipments of radioactive materials under HM-164. While the 
r^ulation will preempt State and local restrictions which are inconsistent with 
dot's rule, it oners much more flexibility to the states than was contemplated in a 
rule DOT proposed a year ago. Under the Final Rule, appropriate State agencies are 
encouraged to designate preferred routes based on analysis of risk factors and 
careful consideration of the views of dtv and county officials. States have the 
resources to conduct routing anal3rses ana can consider local viewpoints. To assist 
the states in their selection processes, DOT will soon issue guidelines for the states 
prescribing methods for selecting preferred routes. 

Much of the emphasis on this rxdemaking was on anticipated future shipments of 
spent muclear fuel. Currently, there is litue movement of such shipments. This is 
likely to remain so until one or more permanent repositories are established. 

The Department of Energy (DOE) is now evaluating potential respositorv sites 
and identifying specific candidates, and will eventually establish several such 
respositories. As the selection process moves ahead, we expect the spent fuel trans- 
portation alternatives— both modal and route choices — to oecome clearly identified 
b^ DOE. We also expect DOT to be called upon to evaluate the transport alterna- 
tives and plans that develop. 

INFORMATION AND ANALYSIS 

The great emphasis now placed on cost-benefit analysis of prospective r^ulations, 
places a substantial burden on us to develop and analyze quantitative information 
of both a statistical and engineering nature. An effective monitoring and inspection 
program is dependent on assembling correct information and its proper apphcation. 

1% respond appropriately to these needs, we are requesting a total of $500,000 for 
development of system software for our hazardous materials information system 
(HBIIS). In broad terms, the objectives of the HMIS are to (1) determine needs for 
new regulations and changes m existing ones, (2) support administration of the 
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regulatory program including compliance and enforcement, and (3) improve coordi- 
nation between MTB, DOT modal administrations, other government agencies, and 
parties outside of the Federal government. On the rulemalang side, we will be using 
HNOS for such activities as forecasting changes in transportation patterns, ident^- 
ing trends and peiforming risk anal3rses and assessments, and improving tbe ability 
to provide economic, environmentcd, and cost/benefit analj^ses of proposed regula- 
tions. We will also use the system to evaluate effectiveness and enforceability of 
those proposals. 

With the establishment of the HMIS, we expect to have quick retrieval capability 
on such matters as commodity flow, indices of all regulations and exemptions; 
accident and incident data; technical information enforcement and inspection activi- 
ty; emergency response information from NRC and CHEMTREC; and budget and 
program plaxiis. Improved coordination throu|^ HMIS will be assisted by integrating 
data systems of the Federal Highway Administration, the Federal Raim>ad Admin- 
istration, and the National Response Center, as well as existing MTB reporting 
^3rstems. 

This expected to reduce administrative burdens both for us and for the regulated 
industries, by eliminating redundant and unnecessary reporting requirements and 
by limiting the amount of manual processing of information needed for the D^Murt- 
ment to perform its duties. 

This completes my prepared remarks on our hazardous materials program. I will 
now turn to a discussion of our pipeline safety programs. 

Senate bill would amend the Natural Gas Pipeline Safety Act of 1968 

and the Hazardous Liquid Pipeline Safety Act of 1979, to authorize appropriations 
for Fisod Years 1982 and 1983 in support of our pipeline safety programs. 

Under the gas Act, we are requesting an authorization of $Y.()i64 million for Fiscal 
Year 1982, $3,446 million of which is for administration, operation, and researdi 
expenses associated with the MTB gas pipeline program. The remaining $3,618 
million would be used as grant-in-aid monies in support of State administered gas 
pipeline safety programs. 

Under the hazardous liquid Act, our authorization request for Fiscal Year 1982 is 
for $1 million, all of which would be used to meet MTB's expenses in canying out 
the Federal liquid pipeline safety program. 

Under both these Acts, authorization for such sums as may be necessary is 
requested for Fiscal Year 1983. 

As you are aware, the Pipeline Safety Act of 1979, established, for the first time, 
separate appropriation authorities for MTB's gas and hazardous liquid pipeline 
safety programs. It was during this Committee's consideration of that 1979 legisla- 
tion that we last appeared before you to discuss these programs. 

Because the 1979 legislation also brought mcgor substantive changes to our under* 
lying authorities, I believe it is worthwhile to highlight MTB's pipeline safety 
r^n^tory and enforcement activities since the legislation was enacted. 

The most important aspects of the 1979 law were the creation of the Hazardous 
Liquid Pipeline Safety Act which established a new statutory basis for MTB's liquid 
pipeline safety regulatory program and the improvements to MTB's enforcement 
authorities under the Natural Gas Pipeline Safety Act. 

The new liquid Act was closely patterned after the gas pipeline law in the belief 
that the liquid program could be best carried out within the same administrative 
and legal framework as the gas pipeline program. That belief is best reflected by 
similarities between the two laws on enforcement authorities, jurisdiction coverage 
of the laws, and the Federal/State cooperative prog rams authorized. 

Prior to enactment of the 1979 legi^tion, MTB^s enforcement authorities for the 
most part included only civil penalty sanctions for violations of gas pipeline rmila- 
tions and criminal penalties sanctions for violations of the liquid regulations. "DieBe 
limitations proved to be a serious impediment to effective enforcement programs. 
The 1979 law corrected this impediment by providing MTB with a comprehensive 
set of enforcement tools under both the new liquid pipeline safety law and the 
amended gas law. These tools include civil and criminal penalties, ii^'unctive rdief, 
and compliance order and hazardous facility order authority. MTB desired to make 
early use of the newly provided enforcement authorities, and moved quicldy to 
publish comprehensive procedures on how MTB would exercise the authorities. 
Those procedures were published in final form in the Federal Register on March 27, 
1980. 

The new equitable remedies of ii\junction and compliance and hazardous facility 
orders have proven to be the most beneficial in improving our liquid and gas 
enforcement programs. Let me give you several examples of how these remedies 
have been used. 
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In February, 1981, the Department of Transportation secured a Temporaiy Re- 
straining Order to stop unauthorized drilling activity in Bienville Parish, Louisiana 
which threatened the safety and integrity of a large and significant underground 
natund gas storage facility. This ii^'unctive action was based upon the new criminal 
provision under the gas pipeline law, which prohibits willful attempts to damage 
interstate gas transmission facilities. 

The new compliance order authority, used to direct compliance with law or 
regulation, has been exercised extensively by DOT in those situations where the 
assessment of monetary sanctions would be less effective in ultimately achieving 
compliance. Since January, 1980, compliance orders have been issued to over 30 
natural gas pipeline operators and 2 liquid pipeline operators. In the case of one of 
these liquid pipelines, the operator elected to discontinue its use of the pipeline due 
to the extensive physical deterioration of the line. That line will not be permitted to 
reopen until it meets the minimum Federal safety requirements for liquid pipeline 
transportation. 

The new hazardous facility order authority is used to require any necessary 
corrective action on either a aaa or liquid pipeline which is determined to be 
hazfl^ous to life or property. This authority has been exercised sparingly, but 
effectively. 

In the last 15 months, 3 hazardous facility actions have been concluded by MTB. 
In one instance a mobile home park operator was ordered to make significant 
repairs to its mobile home natural gas facilities before full restoration of services 
following an explosion and fire. Prompt corrective action was taken as a result of 
dot's order. Fortunately, no personal ii^'uries were incurred at those facilities. 

In another case, a petroleum pipeline operator made significant operational and 
equipment alterations of its pipeline system to reduce the likelihood of additional 
failures and leaks on its transmission line. The operator was required to submit a 
detailed corrective plan satisfactory to DOT as a result of that hazardous facility 



While tibese equitable remedies are fast becoming our primary enforcement tools 
to assure the continued safely pipeline facilities, moneta^ sanctions continue to be 
used. Civil penalty cases initiated during Fiscal Year 1980 resulted in the collection 
of penalties amounting to $60,000 from pipeline operators found to be in noncompli- 
ance with Federal regulations. Thus far in fiscal year 1981, collections are approach- 
ing$10,000. 

The activities of MTB's Office of Operations and Enforcement, which includes our 
five regional offices, go well beyond the enforcement actions just discussed. I will 
summarize some of tiie more important actions that have been taken since the 
beginning of fiscal year 1980. 

Conducted a thorough program evaluation and indepth field inspection of 
each State agency participating in the Federal gas pipeline safety program. 
Made inspection calls on all migor pipeline construction projects. 
Administered the Federal/State gas pipeline safety grant program to 44 State 
regulatory agencies and distributed $3.14 million in grant funds. 

Amended the Federal and State gas pipeline operations manuals and certifi- 
cation and agreement forms to be in consonance with changes brought about by 
the Pipeline Safety Act of 1979. 

Developed and implemented procedures to reduce processing time of compli- 
ance cases. 

Conducted five Federal/State regional meetings with State pipeline agencies 
to improve the cohesiveness of the gas pipeline safety program. 

Developed and implemented a training course concerning the inspection of 
liquefied natural gas facilities. 

Continued to encourage State agencies to accept complete safety jurisdiction 

over all intrastate gas facilities. 

Collected qualification statistics concerning the States' inspection personnel. 

For the remainder of this fiscal year and for fiscal years 1982 and 1983, many of 

MTB's enforcement and cqieration activities will be of a recurring nature. For 

example, activities relating to evaluating State gas pipeline programs and adminis- 

tmng the associated grant program, conducting routine and non-routine inspections 

and taking necessary follow-up enforcement actions, and continued improvement in 

the effectiveness of our headquarters and regional enforcement efforts, are all 

onsoing responsibilities of the Bureau. 

Having q)edal importance during the next two years will be our actions to 
implement the Federal/State cooperative program authorized under §205 of the 
Hazardous Liquid Pipeline Safely Act. While these actions will be set out in detail 
in a Federal Register document soon to be issued, I would like to share our plans in 
this regard with the Subcommittee. 
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While the new liquid Act reserves to the Federal Government ftiU and exclusive 
responsibility for interstate hazardous liquid pipeline facilities, §205 of the Act 
provides for State agencies to assume a nugor role in the regulation of intrastate 
hazardous liquid pipelines, paralleling the role for State agencies regarding natural 
gas pipelines under the Natural Gas Pipeline Safety Act of 1968. The § 205 program 
is to be a cooperative effort, with State agencies able to assume responsibility for 
Miforcement of the safety standards as they apply to intrastate hazard ous liquid 
pipeline facilities in one of two ways, either (1) by the submission to the MTB of an 
annual certification by a State agency regarding its authority and enforcement 
activities, or (2) in situations where the State agency does not or cannot submit such 
certification, through a written agreement with the MTB for the State agency to 
carry out on behidf of the MTB inspections to determine compliance with the 
Federal standards. 

In the case of an agreement entered into under § 205(b), the substitution of State 
enforcement for Federal enforcement is not toted. Under an agreement, a State 
agency carries out certain record maintenance, reporting, inspection, and approval 
fimctions with respect to intrastate facilities, and is required to notify the MTB of 
any violation or probable violation of a Federal safety standard which it discovers. 
Upon receiving such notification, the responsibility for subsequent enforcement 
action for those intrastate facilities rests widi the Secretary. 

On the other hand, the substitution of State enforcement for Federal enforcement 
under § 205(a) certification is nearly complete. 

We have found that 15 States currently have some form of State authority to 
conduct hazardous liquid pipeline safety regulatory programs. In many cases, ad- 
justments in a State's program or the supporting State law will be necessary to 
qualify it for full § 205(a) certification. In addition to these 15 States, 27 other States 
have indicated that they do not now have regulatory authority over hazardous 
liquid pipelines but either (1) expressed interest in participating in a Federal-State 
program, or (2) intend to seek State laws to assert sieifety regulatory authority over 
hazardous liquid pipelines, or (3) are undecided. Ten States have indicated that they 
do not assert safety jurisdiction over hazardous liquid pipelines, do not plan to seek 
any such authority and are not interested in any related Federal-State program. 
Many States have very limited intrastate pipeline mileage within their boundaries 
and do not see a need to assume the safety regulatory task. Our analysis of the 
intrastate liquid pipeline activity in the various States suggest that the optimum 
Federal-State safety program for intrastate pipelines should involve the direct par- 
ticipation of 19 to 32 States. 

Nevertheless, we believe that all of the States should be allowed the opportunity 
to consider the offer presented by the Hazardous Liquid Pipeline Safely Act and, u 
they find it in their interest, to assume the noted regulatory responsibilities in an 
orderly fashion. 

From our experience with a similar Federal-State cooperative program for intra- 
state natural gas pipelines, we recognize that a period of at least two years is 
required for the States to amend or adopt the necessair authorizing statutes. 
Therefore, it is our intention to withhold the application of Federal reflations to 
intrastate pipelines for a two year period. This will allow time for States with 
existing liquid pipeline laws and inspection programs to make necessary a4just- 
ments without the threat of Federal preemption. It will also allow thoee States 
which do not have programs the time to consider whether they should assume the 
responsibility or leave it to the Federal Government. 

We are encouraging each of the 50 States, the District of Columbia, and the 
C>>monwealth of Puerto Rico during the next two years to undertake the responsibil- 
ity for inspection and enforcement of safety standards for the intrastate hazardous 
liquid pipelines within their boundaries. During this period, we are prepared to 
assist any interested State in working toward qualifying it for participation under 
§ 205. We are currently working with members of the Califomia Legislature in thdr 
efforts to establish such a program. We are particularly pleased with this activity 
since Califomia is among the States having extensive mileage of intrastate hazard- 
ous liquid pipelines. 

The pending Federal Register document that I previously referred to has purposes 
beyond addressing the prospective State programs for intrastate hazardous liquid 
lines. It will be a comprehensive "reissuance" document that brings our current 
liquid pipeline safety regulations in 49 CFR Part 195, into conformity with the 
terminology and program direction embodied in the new Hazardous Liquid Pipeline 
Safety Act. I will be happy to forward copies of the Fedend Rq^ister document to 
this Subcommittee when they become available. 
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I will now turn to rulemaking activities that MTB has been involved in since 
passage of the 1979 legislation, and also discuss our rulemaking plans for the next 
two years. 

As this Subcommittee is aware, the 1979 amendments to the Natural Gas Pipeline 
Safety Act required DOT to issue final standards during 1980 on the siting, desigTi, 
construction, operation and maintenance of LNG facilities. A highlight of adminis- 
trative actions taken to meet that timetable include the following: 

Date and action 

April 21, 1977— ANPRM on siting, design, construction, operation, and mainte- 
nance. 

February 8, 1979 — NPRM on siting design, and construction. 

June 12-15, 1979 — Technical Pipeline Safety Standards Committee meeting to 
review NPRM on siting, design, ana construction. 

February 11, 1980 — Final rule on siting, design, and construction (effective March 
15, 1980) and NPRM on operation and maintenance. 

June 17-20, 1980 — ^Technical Pipeline Safety Standards Committee meeting to 
review NPRM on operation and mamtenance. 

August 28, 1980--Amendment to final siting, design, and construction rule issued 
in response to petitions for reconsideration by industry. Notable changes: (a) revi- 
sion of criteria for highly seismic area to be within stateof-art design (30-inch 
allowable displacement) and use of site specific data in predicting movement, and (b) 
revocation of the exclusion^y rule (1 mile from a 60 inch fault) to permit siting in 
hi^y seismic areas with DOT approval. 

October 23, 1980 — Final rules on operation and maintenance, including security 
and fire protection for nonwaterfront facilities. Effective July 23, 1981, and January 
1, 1982, m the case of rules where purchases of equipment are needed for compk- 
anoe. 

As a necessarv acUunct to finalizing these new LNG standards, we have, through 
our Transportation Safety Institute in Oklahoma City, Oklahoma, developed a 
1-week course to familicurize Federal and State personnel with the properties of LNG 
and LNG facilities. The course presents the requirements of the new standards and 
provides documents to assist the State and Federal personnel in inspections of L^G 
mcilities. 

To date, the course has been presented three times with a total of 44 State and 13 
Federal personnel having been in attendance. One more presentation of the course 
will be mcuie in this Fiscal Year. 

In the ^ture, the number of times the course will be offered in a given fiscal year 
will be based on the demonstrated demand of the respective State agencies. 

In order to determine the status of LNG facihties with respect to our new 
standards, we set a goal for Fiscal Year 1980 to inspect the 14 LNG facilities for 
which it has primary inspection responsibility and tne 3 interstate LNG facilities 
for which States are acting as our agent. Due to other priority events which 
occurred during the year, we were only able to cairy out inspections on 12 of those 
17 facilities. Inspection of the remainmg 5 facilities will be completed during this 
Fiscal Year. 

Our Fiscal Year 1981 plan for performing safety inspections of the LNG facilities 
for which we have primary inspection responsibility calls for annual inspections of 
import/receiving terminals and any other LNG facility that is the subject of contro- 
versy, inspections of peak shaving facilities in nonrural areas every two years, and 
every three vears for peak shaving facilities in rural areas. To date, we have 
conducted safety inspections of 4 LNG facilities during this Fiscal Year. 

The inspection schedule just described is expected to remain in effect for the 
foreseeable future. 

In addition to the routine inspections of LNG facilities, MTB has been involved, 
although infrequently, in condictiong inspections or taking other follow-up actiona 
in response to LNG facility incidents. 

Inspection policies regarding LNG facilities under State jurisdiction are developed 
by each individual State. However, MTB has issued guidelines to idl States partici- 
pating in the pipeline safety program on now to conduct an inspection and enforce- 
ment inrogram. Our inspectors monitor the State agencies overaU performance 
against these guidelines. 

The 1979 amendm^its to the gas pipeline law also called for us to issue a rule 
requiring gas pipeline operators to participate in public safety programs having the 
purpose of reducing ouside force damage to their facilities. 

Outside forces, particularly from excavation and other underground construction 
remains one of the principal causes of significant failure indcidents of buried pipe- 
line. Althou^ several States and local jurisdictions have enacted laws to help 
prevent such incidents, there are still many areas that do not have legislation 
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designed to reduce the number of incidents caused by outside forces. Congress 
believed, and was supported by DOT in the belief, that a new regulatory approach 
for solving this safety problem was necessary. To meet this need, and in aoconi ¥dth 
the mandate of the 1979 legislation, MTB in late 1979 proposed regulations requi]> 
ing certain gas pipeline operators to establish or participate in outside force damage 
prevention programs that meet mimimum performance criteria. We expect to issue 
a final rule on this subject next month. 

Rather than talk at length on the more than 40 additional pipeline rulemaking 
actions that MTB has completed since October, 1979, or has underway or planning 
at this time, I have attached two lists to my testimony, which I request be made a 
part of the record, that gives the description and the status or schedule or all 
additional rulemakings. 

Any delays that we have experienced in our rulemaking actions generally can be 
attributed to key personnel departures from our regulations development ofiBce and 
our inability to quickly fill tiiose open positions. While we continue to actively 
recruit to fill staff needs, we do face competition with the oil and gas industry in the 
hiring of highly qualified engineers, especially during this time of peak activity in 
private industry. 

A very important and necessary aspect of our current pipeline safety rulemaking 
activities is in accordance with the Administration's desire to assure the cost effec- 
tiveness of Fedend regulations.- Several pending and existing pipeline regualtions 
are being reviewed to reaffirm that the public safety benefits resulting from ocnnplir 
ance with those regulations justify the costs associated with compliance. 

Several otlier acitivies, beyond those alreadv discussed, were required to be under- 
taken by DOT under provisions of the 1979 legislation. In January of this year, in 
accordance with the new liquid law, an advisory committee, entitled the Hazardous 
Liquid Pipeleine Safety Standards Advisory Committee was established. The Com- 
mittee's function is to review and report on the technical feasibility, reasonableness, 
and practicability of hazardous liquid pipeline standards proposed to be issued by 
DOT. The Committee's reports, advice, and recommendations are considered before 
finsJizing any proposed rule. Like its counterpart under the Natural Gas Pipeline 
Sidety Act of 1968, Committee membership is comprised of five persons from gov- 
ernment agencies, including two State Commissioners, four representatives from the 
hazardous liquid pipeline industry, and six representatives from the general publia 
Members were appointed by the Secretary after consultation with public and pri- 
vate agencies, including the national organization of State conmiissions, industry 
organizations, and public interest groups. Each member is qualified by experience, 
knowledge, or training relevant to pipeline safety. A balance is achieved by region 
of the country, public interest, and minority representation. 

The Pipeline Safety Act of 1979 also required the Department to study and report 
to Congress on: Financial responsibility for certain LNG and LPG activities; cost- 
benefit analysis of increased pipeline safety regulation; and how, when, and to what 
extent the Department intends to implement its safety jurisdiction over the distrir 
bution of gas m connection with the rented or lease or real property. The status of 
those studies ia as follows: 

The study on financial responsibility for certain LNG and LPG activities was 
performed in-house by MTB analysts. Review within the Adnmustration is complete 
and has been submitted to the Omce of Management and Budget (0MB) for review 
and approval. 

The cost-benefit analysis of increased pipeline safety regulation was also pe]> 
formed in-house. The study was submitted to Congress on April 6th of this year. 

The third report is also being prepared in-house. Proliminary drafts are being 
written and a final draft is expected to be submitted for Departmentcd coordination 
by May 15, 1981. Allowi ng t wo weeks for that coordination and four weeks for 0MB 
review and approval, MTO expects the study to be submitted to Congress in late 
June or early July. 

Lastly, I would like to comment on several technical amendments to the gas 
pipeline and liquid pipeline safety laws that your Subcommittee is considering. 

The technical amendments related to meeting schedules of DOT'S gas and liquM 
pipeline advisoij committees, judicial review rights under both the gas and liquid 
laws, and a drafting error in the Pipeline Safety Act of 1979 affecting State enforce- 
ment procedures under the gas law. 

With regard to meeting schedules of advisory committees, you are considering an 
amendment that would delete the requirement for meeting with these conunittees 
once every six months and replacing it with a more flexible requirement to meet 
twice each year, or, in the alternative, to leave the schedule totally to Secretarial 
discretion. 
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DOTS ezperienoe in 1980 under the "onoe every six months" meeting schedule 
would appear to justify a more flexible schedule. 

Because of the currently mandated schedule, DOT was obligated to hold three 
meetings of the gas advisory committee during 1980. Tlie first meeting was held on 
April 15-17 in Washington, D.C., and had as an agenda the review of five proposed 
rulemakings that had been issued between February and December, 1979. 

Althoui^ six months has not passed since the first meeting, the second meeting of 
the committee was held on June 17-20 due to a statutory obligation to issue final 
rules for the operation and maintenance of LNG facilities in August 1980. 

The third and last meeting of 1980, was held in Washington, D.C. on December 
9th and 10th. Were it not for the § 4(b) requirement of the Act to meet with the 
committee <mce every six months, this third meeting would not have been scheduled 
by DOT. This is so given the insufficient amount of business to warrant bringing 
committee members together and to justify the expenditure of Federal funds. In lieu 
of the third 1980 meeting of the committee, DOT would have preferred, for reasons 
of economy and effective use of the committee members' time and expertise, to join 
the issues addressed in that meeting with the issues planned for the first meeting 
scheduled for 1981. 

Given this experience, I see benefits from the amendment this Subcommittee is 
considering to provide greater flexibility to DOT in scheduling meetings of its gas 
and liquid pipeline advisory committees. These benefits would appear to be the 
avoidance of unnecessary expenditure of DOT resources and a more effective use of 
the advisory committee mendtiers' time and expertise. 

The technical amendment to the judicial review provisions of the gas and liquid 
pipeline safety laws that your Subcommittee is considering would extend the time a 
party aggrieved by a DOT rulemaking action has for seeking judicial review of the 
action to a time after conclusion of administrative appeal procedures. Support for 
such an amendm^it appears to be the current overlap between the deadline for 
filing judicial review petitions and the conclusion of DOT administrative appeals. 

T%^ current gas and liquid laws provide that aggrieved parties may seek judicial 
review of a regulation or order prior to the 60th day after the regulation or order is 
issued. However, DOT'S regulations provide aggrieved parties the opportunity to 
petition DOT for administrative reconsideration of regulations within 30 days after 
the regulation issued and further provide that the I>OT will respond to such peti- 
tions ¥dthin 90 days of being filed. DOT has experienced how this overlap can place 
an unwarranted burden on both the aggrieved party and the Federal Government. 
What can be expected is that time and resources will be allocated to judicial filings 
and that such filings will be subsequently withdrawn upon receiving favorable 
administrative action from DOT in response to the aggrieved party's administrative 
appeal. 

The last technical amendment that your Subcommittee is considering would 
correct an apparent drafting error in the Pipeline Safety Act of 1979 that affects 
State gas pipeline safety programs. It has been contended that in §5(a) of the 
Natural Gas Pipeline Safety Act, the parenthetical citation to "subsection (aX3)" is a 
result of drafting error and that correcting the citation to read "subsection (aX2)" is 
clearly supported by the legislative history that underlies the Pipeline Safety Act of 
1979. 

I have reviewed the legislative history, and agree with the need to correct the 
dted error. 

In summary Mr. Chairman, I have no reason to object to the perfecting technical 
amendments that your Subcommittee is considering. Further, I commend your 
Subcommittee for its continuing efforts to improve the pipeline safety laws. Mr. 
Chairman, this concludes my prepared statement. I would be pleased to answer any 
questions you or other members of the Subcommittee may have. 

Attachment I 
L Regulatory activities for gas pipeline since October 1, 1979: 

Titts Status Descriptioa 

1. New Standards for LNG Facities Complete Final rules for siting, design, and construction were put)- 

(0PS(M6). Itshed February 11. 1980. Final rules for operation and 

i were published October 23. 1980. 
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status 



2. Placing Longitudmat Wdd Seams Pending ANPRM l»sed on NTSB reoommendation to reduce corrosion 

in Upper Half of Pipe (PS-66). potential in seams was pubHstied March 27. 1980. 

Comments and TPSSC vievvs generally oppose. Decision to 
withdraw or proceed to NPRM due June 1981. 

3. Heat Treatment of Hard Spots do NPRM published September 13. 1979, proposing to allow 

(PS-58). higher temperatures of pipe in removing hard spots by 

temperii^. These spots, which occur by rapid cooiif^ 
from water during pipe manufacture, can be a source of 
hydrogen-stress cradung in buried. Ngh stress lines. Fmai 
rule originally scheduled for October 1980, postponed due 
to personnel changes until April 1981. 

.... NPRM published March 1980, proposing to permit use of 
components made to old editions of curretrtly referenced 
standards. Final rule due April 1981. 

NPRM published February 22, 1979, to propose a frequency 

and location for chedung odor in gas. Final rule original^ 
scheduled for October 1980, postponed until April 1981 
due to personnel changes. 

NPRM published December 13, 1979, to propose more 

h'equent surveys in high risk areas. Final rule scheduled 
for May 1981. 

ANPRM published April 3, 1980. questioning the need to 

regulate interior pipe. NPRM due July 1981. 

.... On the basis of an fCTSB recommendation, an NPRM is 
scheduled for July 1981 to propose protective action in 
the event of blasting near pipelines. Since the Excavation 
Damage fmal rule (item 12) deals with blasting, the 
need for this NPRM is being reassessed. 

9. Location of Pipelines (PS-61) do ANPRM published November 29. 1979, questioned the need 

for operator maintained maps and records to accurately 
show the location, size, and operating pressure of 
pipelines. NPRM due June 1981. 

10. Hot Taps (PS-60) do NPRM published November 29. 1979. would require identifi- 

cation of pipe by pressure monitoring before connecting 
two pressurized pipelines. Final rule due April 1981. 

11. Excavation Damage (PS-59) do NPRM published November 15, 1979, proposing that opera- 

tors have or participate in a program to prevent outside 
force damage. Fmal rule scheduled April 1981. Required 
by PL 96-129 by November 1980. 

12. Reporting Abnormal Operations do ANPRM scheduled for April 1981, to seek advne on type of 

at LNG Facilities. reports appropriate for LNG incidents. TPSSC has had 

input and Judah has AnuskiewKZ draft 

13. Matter Incorporated by Refer- Complete Final rules were pubkshed February 2, 1981, to update the 

ence (PS-65). references to documents prepared by indusby. 

14. Cathodk:ally Protected Transmis- do Final rule (Amendment 192-35) was published December 

skm Lines (PS-52). 20, 1979, to altow cathodk: protectkNi on short sections 

of transmisskNi lines to be tested on a sampling basis 
Rke mains have been. 



4. Qualifying Components for Use in do.. 

(^ Pipelines (PS-64). 

5. Monitoring (jas Odor Level (PS- do.. 

57). 

6. Leak Survey (PS-62) do.. 

7. Interior Piping (PS-67) do.. 

8. Blasting Procedures do.. 



B. Reviews: 



1. Subparts E. WeMing; M, Maint^ do TPSSC reviews of these subparts resulted in several recom- 

nance, & I, Corrosnn. mendatkNis for change. Rulemakings not yet scheduled. 

2. Master Meter and LP-Gas Sys- Pending An ad hoc committee review shows that existing regulatkns 

tems. are inappropriate for these systems and tlwre are en- 
forcement difficulties. Sec. Ill of Pipeline Safety Act 
requires a dedskm on future actkNi by May 31, 1981. 

3. WeM Repair Requirements— do This regulation is being reviewed to examine the associated 

§ 192.465(a). costs and benefits. 

4. Corroskm Control Monitoring Re- do This regulatkm is being reviewed to examine assooated 

quirements— § 192.465(a). costs and benefits. 

5. Requirements for Reporting Gas do The current reporting requirements are being reviewed to 

InckJents (OPS-49). examine the associated costs and benefits. 

6. Line Mariners at Navigable Water- do Current rules are being reviewed to examine assodated 

way. costs and benefits. 
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n. Regulatory activities for hazardous liquid pipelines since October 1, 1979: 



riUe 



status 



^ Sdieduted rulemaking: 

1. Valve S^ng on Highly Volatile Complete On January 8, 1981, MT6 withdrew a proposed rulemaking 

LiquNl PipeKnes (PS-53). begun in September 1978 on installatkNi of bk)ck valves 

at ctose intervals to limit spill sizes in accklents. Studies 
showed because of early ignitkMi the va^es wouM not 
have the desired effect of Rmiting damages from spills. 

2. Testing Highly Volatile Uqukl do Final rules (Amendment 195-17) were published September 

Pipelines (PS-55). 8, 1980, to require that all HVL pipelines not prevkwsly 

tested under Part 195 be tested to 1.25 times maximum 
operatkNi pressure. To relieve costs, the rule is not fully 
effective untH September 15, 1985, but 50 percent of 
testing must be done by September 15, 1983. Total cost: 
$6.5 miUkm. 

3. Seams on Adjacent Pipe Lengths do A final rule (Amendment 195-19) was published September 

(OPSO-48). ' 8, 1980, revoking the requirement that weM seams on 

adjacent pqw lengths be offset. New wekling and pipe 
manufacturing technotogy concerning material ductility 
have essentially removed the potential for seam failure 
and propagation. 

4. Highly Volatile Uqukk (PS-56) Pending An ANPRM was published February 5, 1979, to seek advKe 

on four suggested ways to reduce accMents on HVL 
pipelines: (1) tougher weM seams, (2) adding water to 
ammonia, (3) class k)catnn concept for stress levels, 
(4) recurring hydrostatK pressure tests. Except for (3), 
further review of comments needed. 

5. HydrostatK Testing (PS-63) Complete Amendment 195-18, published September 8, 1980. reduced 

the time for pressure testing from 24 to 8 hours, and in 
some cases, 4 hours. This rule change is supported by 
new technoiognal studies, and couM result in il2 miNkm 
a year savings. 

6. QualificatkNi of Metellk Compo- Pending See item A. above under gas pipelines. 

nents (PS-64). 

7. IncorporatMXi by Reference (PS- Complete See item A. above under gas pipelines. 

65). 

8. Placing Longitudinal WeM Seams Pending See item A. Above under gas pipelines. 

in Upper Half of Pipe. 

9. Reissuance do Part 195 is to be amended to comport with new HLPS Act 

of 1979 and to limit scope of commodity jurisdKatnn. 

1. HydrostatK Testing do Subpart E is to be reviewed in light of safety needs and 

new practices. 

2. WeU Repair Requirements do This regulatkm is being reviewed to examine associated 

§195.232. costs and benefits. 

3. Retentkx) of RadngraphK Film— do This regulation is being reviewed to examine associated 

§ 195.234(g). costs and benefits. 

4. Addition of Water to Ammonia do This proposed rule is being reviewed to examine associated 

Pipelines (PS-56A). costs and benefits. 



D. KGVieWS: 



Attachment n 

Planned Pipeline Safety Regulatory Activities for the Remainder of fiscal year 
1981 and for fiscal years 1982 and 1983: 



1981 1982 1983 

. Gas and UquM: 

1. Complete the review projects ktentified in answer to No. 17 X 

2. Conduct additional reviews of existing regulations oonsklered costiy, controversial, unnecessary. 

Of dtfficutt to enforce „. XXX 
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mi 1982 1983 

3. Conduct rulemaking deemed necxssacy as a result (rf re^ XXX 

4. Complete rulemakings listed as pendmg under No. 17 X X 

5. Review suffkaency of regulatkNis for arctK and offstwre environments X 

6. Update references to industry standards X 

II. Gas: 

1. Propose performance standards as a substitute for references to industry codes for the design 

of steel pipe - X 

2. Propose standards for content of operatnns and maintenance plans X 

3. Study the need for additnnal requirements on overpressure protectkm X 

III. Hazardous Uqukls: 

1. Detennme what Uqukls other than petroleum, petroleum products, and anhydrous ammonia 

shouU be subject to Part 195 X 

2. Expand Part 195 jurisdctnn to kdude intrastate pipelmes X 

3. Study need for regulatkms on safety of HVL storage facilities; i.e., base kiad LPG and LPG 

peak shawng for gas systems.^ X 

4. Assess the reporting requirements for Kqukl incklents from data needs standpoint X 

Senator Danforth. The next witness is Mr. Paul Rodders, ad- 
ministrative director and general counsel, National Association of 
R^ulatory Utility Commissioners. 

STATEMENT OF PAUL RODGERS, ADMINISTRATIVE DIRECTOR 
AND GENERAL COUNSEL, NATIONAL ASSOCIATION OF REGU- 
LATORY UTILITY COMMISSIONERS, ACCOMPANIED BY 
CHARLES GRAY, ASSISTANT GENERAL COUNSEL 

Mr. RoDGERS. Thank you, Mr. Chairman. 

Senator Danforth. Mr. Rodgers, if you could limit your sum- 
manr of your testimony to no more than 10 minutes, the committee 
would appreciate it. Your full testimony, of course, will be included 
in the record in full. 

Mr. Rodgers. Thank you, Mr. Chairman. My name is Paul Rod- 
gers. Fm the administrative director and general counsel of the 
National Association of Regulatory Utility Commissioners, com- 
posed of the commissions of the 50 States engaged in the regulation 
of utilities and carriers. 

Fm accompanied by Charles Gray, our assistant general counsel. 

First, I would like to address the reauthorization of the Natural 
Gas Pipeline Safety Act. As our association indicated in a letter 
written April. 14 to Chairman Packwood and members of the com- 
mittee, under this act a State agency may participate in monitor- 
ing and enforcing natural gas pipeline safety standards. The Feder- 
al Government is authorized to grant up to 50 percent of the costs 
to the States for conducting such programs. H.R. 2961, a bill 
authorizing appropriations for the natural gas pipeline scdety pro- 
grams for fiscal year 1982 and fiscal year 1983, proposes that a 
total of $3,618 mmion for Federal grants-in-aid to the State safety 
programs for fiscal year 1982. 

Members of the NARUC believe this level of funding will be so 
inadequate that the operation and enforcement of State safety 
programs will be jeopardized. In 1980, 49 States, the District of 
Columbia, and Puerto Rico were involved in monitoring and enforc- 
ing natural gas pipeline scdiety standards under the act: 46 agencies 
by certification and 4 by agreement. 

Furthermore the Materials Transportation Bureau of the DOT 
has received additional requests from two States not involved in 
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the 1980 program. Texas has requested funds for 1981, and New 
Mexico, which filed its request too late to be included in the 1981 
program, will participate in 1982. 

For 1981, participating agencies have requested a total of 
$4,570,000 from the MTB. However, the MTB has only a little over 
$3 million available for allocation to the States for the natural gas 
pipeline safely program. In other words, the MTB would need 
approximately $1.5 million to fulfill these requests from the States 
for fiscal year 1981. This year will be the first in which the MTB 
has not been able to match the fiill 50 percent of the costs to the 
States for tiie safety program. 

With inevitable inflation in the coming year and continuing cuts 
in budgets. State agencies will be without the resources to operate 
and enforce safety programs as effectively as they should. Given 
tihie shortage of funcLs in 1981, it is doubtfid that existing programs 
can continue to function at the necessary level and there will 
certainly not be enough funds for initiating new programs or fur- 
thering efforts by the States to expand or otherwise improve their 
existiDg programs, as the MTB has encouraged. 

The proposed amoimt of $3,618 million for Federal grants-in-aid 
to the States for fiscal year 1982 will simply not be sufficient to 
help these State programs which are already struggling for funds, 
bi the past, the Federal Government has been able to save billions 
of dollars by sharing with the States the cost of regulating and 
enforcing the natural gas pipeline safety program. Moreover, com- 
pliance has brought far more effective administration of programs 
and increased safety. 

If a state agency does not assume responsibility for gas facilities 
within its boniers, the Federal Government retains responsibility 
and must bear 100 percent of the costs for enforcement. For this 
reason. Federal funds expended for State's grants-in-aid are a very 
good investment. Moreover, this concept, which has been in exist- 
ence for quite some time, fiilly supports the administration's em- 
phasis on returning authority and responsibility to the States. 

In support of this Federal-State regulatory partnership, the 
NARUC also wishes to urge at this time that MTB encourage 
States to act as interstate agents for the Federal Government. At 
our 1982 annual convention held in November last year in Hous- 
ton, we passed a resolution opposing any future efforts by the MTB 
to curtail surveillance and compliance duties of state regulatory 
authorities which are authorized agents of DOT. Originally, the 
Natural Gas Pipeline Safety Act encouraged States to psuticipate 
and enforce safety standards. However, during the last administra- 
tion, DOT reversed its policy of encouraging the use of qualified 
State personnel to aid in the monitoring and enforcement of Feder- 
al interstate pipeline standards adopted imder the act. 

Because of DOTs active discouragement, 15 States have thus far 
withdrawn from the interstate program, as reported in the NARUC 
convention resolution. DOT has contended that Congress did not 
intend the State agency relationship to be permanent but only a 
temporary arrangement until the Federal field staff increased to 
full strength. However, DOT has not produced any support for this 
position in the legislative history. On the contrary. Congress 
amended the act in 1972 specifically to authorize 50-50 matching 
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grants for State monitoring of Federal interstate pipeline safety 
standards. 

I would now like to turn to the reauthorization of the Hazardous 
Liquid Pipeline Safety Act. In the appropriations proposed, no 
funds are set aside for Federal grants-in-^d to State safety pro- 
grams. The reason for this omission is that the program is not fullv 
imderway. We wish to note that a letter dated May 9, 1980, which 
was sent to the Secretary of Transportation at that time, records 
the nomination of two State Commissioners to serve on a technical 
committee. We urge that prompt action be taken so this committee 
m^ begin consideration of pipeline safety standards. 

Finally, I would like to comment on S. 960. The NARUC supports 
enactment of S. 960 in that the concept is based on such time- 
tested Federal-State partnerships as those in the Natural Gas Pipe- 
line Safety Act of 1968 and Federal Railroad Safety Act of 1970. 
Similar legislation was recommended by the NARUC Executive 
Committee, meeting on February 27 of this ye€u-. In order to fur- 
ther strengthen the opportunities for Federal, State, and industry 
cooperation under S. 960, we respectfully recommend that it be 
amended to include an advisory committee similar to the Technical 
Pipeline Safety Standards Committee under the Natural Gas Pipe- 
line Safety Act and the Technical Hazardous-Liquid Pipeline Safety 
Committee under the Hazardous Liquid Pipeline Safety Act of 
1979. 

Mr. Chairman, as we have emphasized throughout this testimo- 
ny, providing adequate financial assistance to the States for their 
natural gas pipeline safety programs, on a 50-50 matching basis, 
will insure continued State participation and also permit tne Fed- 
eral Government to carry out its national safety programs for far 
less than what it would otherwise cost. Encouraging States to 
monitor interstate as well as intrastate pipelines will help establish 
more economical and efficient regulations. 

I think it is unfortunate that DOT is now trjdng to drive out 
qualified State participation in the safety enforcement of interstate 
pipelines, in otder to build its own field staff at substantial ex- 
pense. Our members are confident this modest Federal investment 
m State safety programs will continue to return to the American 
people incalculateable savings in lives and limbs not loss. 

We further urge that the safety standards for the Hazardous 
Liquid Pipeline program be speedily but thoroughly considered and 
delineated. NARUC also supports the enactment of the Federal- 
State partnership concept found in S. 960, a bill to amend the 
Hazardous Materials Transportation Act. 

Thank you. 

Senator Danforth. Thank you. Senator Gorton? 

Senator Gorton. No questions. 

Senator Danforth. Senator Schmitt? 

Senator Schmftt. No, Fm just getting started. Thank you very 
much. 

[The statement follows:] 

Statement of the National Association of Regulatory UTiury 
Commissioners 

Mr. Chairman and Members of the Committee: My name is Paul Rodgers. I am 
Administrative Director and General Counsel for the National Association of Regu- 
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me today are Charles Gray, NARUC Assistant General Counsel, and Rose Ann C. 
Fraistat, NARUC Director of Congressional Relations. 

The NARUC is a quasi-governmental nonprofit organization founded in 1889. 
Within our membership are the governmental agencies of the fifty States and the 
District of Columbia, Puerto Rico, Guam, and the Virgin Islands engaged in the 
regulation of utilities and carriers. Our chief objective is to serve the public interest 
by seeking to improve the quality and effectiveness of government regulation. 

The members of ^le NARuC appreciate your invitation to make known their 
views on the reauthorizations of the Hazardous Materials Transportation Act, the 
Natural Gas Pipeline Safety Act, and the Hazardous Liquid Pipeline Safety Act, and 
to comment on S. 960, the Hazardous Transportation Act Amendments of 1981. 

NATURAL GAS PIPEUNK SAFETY 

I would first like to address the reauthorization of the Natural Gas Pipeline 
Safety Act As the NARUC indicated in a letter dated April 14, 1981, sent to 
Ghainnan Packwood and the members of the Senate Committee on Commerce, 
Science, and Transportion, our Association has repeatedly pointed to the Natural 
Gas Pipeline Safety Act, and the program established by its authority, as a model 
for FedBral-State cooperation. Tlie State commissions are included in the planning 
stages of the program; they are consulted regularly; and their opinions and recom- 
mendations are heard and acted upon. 

Under this Act, a State agency, which has been certified by the Department of 
Transportation (DOT), mav participate in monitoring and enforcing natural gas 
mp^ine safety standards, u ttie agency enters into a less extensive agreement with 
DOT, the agenpy may monitor the gas pipeline operations but has no actual enforce- 
ment authority. The Federal government is authorized to grant up to 50 percent of 
the costs to the States for conducting such programs [49 U.S.Cf., Sec. 1674(dXl)]. 

H.R. 2961, a bill authorizing appropriation for the natural gas pipeline safety 
mograms for fiscal years 1982 and 1983, proposes a total of $3,618 million for 
Federal grants-in-aid to the State safety programs for fiscal year 1982. The members 
of the NARUC believe that this level of funding will be so inadequate that the 
operation and enforcement of the State safety programs will be jeopardized. 

In 1980, forty-nine States, the District of Columbia, and Puerto Rico were involved 
in monitoring and enforcing natural gas pipeline safety standards under the act: 48 
agendes by certification and 4 by agreement.^ (Delaware, Massachusetts, Nebraska, 
and New Jersey participated by agreement.) The Materials Transportation Bureau 
of DOT has received additional requests from two States which were not involved in 
the 1980 program: Texas has requested funds for 1981, and New Mexico, which filed 
its request too late to be included in the 1981 program, will be participating in 1982. 

For fiscal year 1981, the participating State agencies have requested a total of 
$4,^0,302 from the Materials Transportetion Bureau (MTB). However, the MTB has 
only ^,082,000 available for allocation to the Stetes for their natural gas pipeline 
safety programs. 

In other words, the MTB would need approximately $1.5 million to fulfill these 
requesto from the Stetes for fiscal year 1981. This year will be the first in which the 
MTB has not been able to matoh the fiill 50 percent of the costo to the Stetes for the 
gas pipeline safety programs. With the inevitable inflation of the coming year and 
the continuing cute in Stete revenues and budgeto, the Stete agencies will be 
without the resources to operate and enforce their safety programs effectively. 

Given the shortage of funds for fiscal year 1981, it is doubtful that existing 
programs can continue functioning at necessary levels and there will certainly not 
oe enou^ funds for initiating new programs or furthering efforte by the Stetes to 
expand or otherwise improve their existing programs, as the MTB has encouraged. 
The proposed amount of $3,618 million for Federal grants-in-aid to the Stetes for 
fiscal year 1982 will simply not be sufficient help to Stete programs already stricken 
in funds. 

In the past, the Federal government has been able to save millions of dollars by 
sharing with the Stetes the costo of regulating and enforcing the natural gas 
pipeline safety program. Moreover, sharing the responsibility of regulation and 
compliance has nuuie for more effective administration of the programs and for 
increased safety. 

If a Stete agency does not assume safety responsibility for gas facilities within ite 
borders, the Federal government retains the responsibility and must bear 100 per- 



*Two agencies have been certified in Florida— the Public Service Commission and the Fire 
Marshal. South Dakota withdrew from the program in June 1980. 
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cent of the costs for enforcement. For this reason, Federal funds expended for State 
grants-in-aid are a very good investm^it. 

Furthermore, the Federal-State partnership established by this program is con- 
sistent with the new Administration's emphasis on returning to the States those 
responsibilities which can be more knowledgeably and more efficiently handled by 
those closer to the particular needs of their constitutents. 

In support of this Federal-State r^^ulatory partnership, the NARUC also wished 
to urge at this time that the Materials Transportation Bureau of the Department of 
Transportation encourage States to act as interstate agents for the Federal govern- 
ment. At its 92nd Annual Convention, held in November 1980 in Houston, Texas, 
the NARUC passed a resolution opposing anv future efforts by the MTB to curtail 
the surveillance and compliance duties of State regulatory authorities which are 
authorized as agents of DOT and actively participating in the r^ulation and en- 
forcement of interstate pipeline safety standards. (A copy of NARUC Convention 
Resolution No. 8 is attached.) 

Originally, the Natural Gas Pipeline Safety Act of 1968 encouraged State partici- 
pation in enforcing interstate pipeline safety standards. However, during the Ad- 
ministration of Prudent Jimmy Carter, DOT reversed its policy of encouraging the 
use of qualified State personnel to aid in the monitoring and enforcement of Federal 
interstate pipeline safety standards adopted under the Act. Because of DOT'S active 
discouragement, 15 States have thus far withdrawn from the interstate program, as 
reported in the NARUC Convention Resolution. 

IX3T and its Materials Transporation Bureau have contended that Congress did 
not intend for the State agencv relationship to be permanent but only a temporary 
arrangement until the Federal field staff was increased to full strength. However, 
DOT has not produced any support for the positions in the legislative history. On 
the contrary, Congress amended the Act in 1972 si>ecifically to authorize the 50-50 
matching grants for State monitoring of Federal interstate pipeline safety stand- 
ards. 

HAZARDOUS UQUID PIPEUNB SAFETY 

I would like to turn now to the reauthorization of the Hazardous Liquid Pipeline 
Safety Act of 1979. In the appropriations proposed in H.R. 2961, no Amds are set 
aside for Federal grants-in-aid to the States ror safety programs. The unfortunate 
reason for this omission is that the program is still not fully underway. 

The NARUC wishes to note that a letter dated May 9, 1980, which was sent to the 
Secretary of Transportation at that time, records the nominations of two State 
commissioners to serve on the Technical Hazardous-Liquid Pipeline Safety Stand- 
ards Committee. (A copy of this letter is attached.) We would respectfully urge that 
prompt action be taken to confirm the membership of this committee so that it may 
begin the necessary ctmsideration of hazardous liquid pipeline safety standards. 

HAZARDOUS BIATERIALS TRANSPORTATION ACT AMENDMENTS OF 1981 

Finallv, I would like to comment on S. 960 (a bill to amend the Hazardous 
Materials Transportation Act to encourage a greater effort in the prevention and 
response to transporation incidents involi^ng hazardous materials, to provide assist- 
ance to State and local governments in preventing and responding to such incidents, 
and for other purposes). 

The NARUC supports the enactment of S. 960, whose concept is based on the very 
successful and time-tested Federal-State partnerships under the Natural Gas Pipe- 
line Safety Act of 1968 and the Federal Raikoad Safety Act of 1970. Sunilar 
legislation was unanimously recommended by the NARUC Executive Committee at 
its Winter Meeting in Washington, D.C. on February 27, 1981. (A copy of the 
NARUC proposed bill, rationale, and section-bjr-section analysis is attached.) 

In order to further strengthen the opportumties for Federal-State-industry cooper- 
ation under S. 960, we respectfully recommend that it be amended to include an 
advisory committee composed of Federal, State, carrier and shipper representatives, 
similar to the Technical Pipeline Safety Standards Committee under the Natural 
Gas Pipeline Safety Act of 1968 (49 U.S.C., Sec. 1673), and the Technical Hazardous- 
Liquid Pipeline Safety Standards Committee under the Hazardous Liquid Pipeline 
Safety Act of 1979 [49 U.S.C., Sec. 2003(aXl)l 

In a recent survey conducted by the NARUC, 21 of 30 responding State agencies 
supported a Hazardous Materials (HM) program similar to the Rail Safety and 
Natural Gas Pipeline Safety Acts which allow the States through certification or 
agreement procedures to monitor and enforce Federal regulations. Also, as with the 
other safety programs, the Federal government would share the costs of the pro- 
grams with participating States. 
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This 50-50 aiTBDf(eiiient would enable the Federal government to support in- 
creased State participation in HM regulation at half the cost of equivalent Federal 
regulation. Furthermore, such amendments to the Hazardous Materials Transporta- 
tion Act would be cooaisbait with the prevailing national policy of returning juris- 
diction oiver local omcems to State and local officials. 

The rationale to the NARUC umpoBed bill observes that the nugority of HM 
shipments— which totaled more tfian 4 billion tons in 1979 — is in interstate com- 
merce and, therefore, properly under the regulatory jurisdiction of the Congress and 
Federal agencies. Nonetheless, the impact of incidents and accidents involving such 
hamrdous mat^^rialw transportation is clearly of State and local concern. 

Specifically, the proposed NARUC amendments would add a new Section 1813 (49 
UJS.C.) to permit the States to participate in HM regulation, and a new Section 
1814, to define certain enforcement powers granted to the States. Proposed Section 
1818(d) would provide 50 percent Federal funding to State agencies pajrticipating in 
HM regulation through certification or agreement. 

As in the existing safe^ programs, a State agenpy wishing to participate would 
request the Secretly of Transportation to certify its HM program. To retain this 
certification, each State a^nc^ would file an annual report recording all HM 
accidents or incidents ¥dthm the State and detailing State investigative activities, 
as well as its maintenance, reporting and inspection activities, and other informa- 
tion the Secretary deemed necessary. 

An agreement procedure, a less formal arrangement, would allow State agencies 
unwilling en* incapable of achieving certification to investigate and enforce HM 
regulations to the extent authorized by the Secretary, both certification and an 
agreement could be terminated, after notice and opportunity for hearing, if the 
Secretary determines that the State agency has not met its obligations. 

CONCLUSION 

Mr. Chairman, as we have emphasized throughout this testimony, providing ade- 
quate financial assistance to the States for their natural gas pipeline safety pro- 
fcrams, on a 50-50 matching basis, will not only ensure continued, vitcdly necessary 
State participation, but wm also permit the Federal government to can-y out its 
national safety programs for far less than it would otherwise cost. Encouraging 
States to monitor interstate as well as intrastate gas pipelines will help estaMish 
more economical and more efficient regulation of these operations. 

The members of the NARUC are confident that this rather moderate Federal 
investment in State safety programs will continue to return to the American people 
incalculable savings in lives and limbs not lost and property not destroyed by gas 
pm^ine aoddmts which can be avoided with increased surveillance. 

We further urge that the safety standards for the Hazardous Liquid Pipeline 
Safety nroeram be speedily but thoroughly considered and delineated. 

The NARUC also sapporta the enactment of S. 960 to amend the Hazardous 
Matmals Transportation Act which would establish a Federal-State partnership in 
monitoring and enforcing such HM transportation. 

Thank you for your attention. 

Senator Danforth. The next witness is the Honorable Amie 
Wight, New Hampshire House of Representatives, on behalf of the 
National Conference of State Legislatures. 

STATEMENT OF HON. ARNIE WIGHT, NEW HAMPSHIRE HOUSE 
OF REPRESENTATIVES, ON BEHALF OF THE NATIONAL CON- 
FERENCE OF STATE LEGISLATURES 

Mr. Wight. Good morning, Mr. Chairman. Fellow Senators. 

It is a pleasure to be here this morning and share with you some 
of the thoughts of the National Conference of State Legislatures 
and also my personal experience in the New Hampshire House of 
R^resentatives. 

I have been there two terms and am chairman of the Science and 
Technology Conmiittee that handles energy, I also serve as chair- 
man of the Joint Legislative Committee on radioactive waste man- 
agement poUcy and rather uniquely, and also as chairman of the 
State task force that negotiates for the State of New Hampshire, 
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the Federal Government or any other government in terms of 
radioactive waste management. 

As a result of this opportunity to be serving in the field of 
hazardous materials including hazardous chemicals, I £dso am for- 
tunate enough to have had technical training as a chemical engi- 
neer and have worked 30 years in a multinational chemical corpo- 
ration. So, I do feel fairly comfortable in this area. 

It was indeed very satisfying to hear Senator Cannon reporting 
his concerns with low-level racUoactivity, and £dso the comments of 
Senator Gorton. We think that the issues relating to hazardous 
materials transportation are of primary concern to the States and 
these concerns are enunciated in a policy position which has been 
adopted by the National Conference of State Legislature's State/ 
Federal Assembly. 

Using that as a framework, we feel there is a general concern by 
the public over the hazards of transportation of these materials. 
Potential for very serious accidents involving hazardous materials 
has led some State and local governments to take actions to pre- 
vent or minimize possibilities of such an accident in its jurisdiction. 

There is no question that while there is a national need served in 
transporting hazardous materials, the protection to public health 
and siafety has been historically the role of State and local govern- 
ments and will continue to be so. 

While the Federal Government may preempt State laws, there is 
growing concern over lack of commitment of Federal manpower 
resources to assist State and local governments. Most of the States 
have adopted all or part of 49-CFR. 

In a survey of the American Association of State Highway and 
Transportation officials, 35 out of 40 States responded and believed 
that it is adequate. However, the problem is a lack of adequate 
resources to enforce it and the lack of knowledge as to what actual- 
ly is being transported. This has led to a number of actions which 
have been deemed inconsistent with Federal regulations. 

The National Conference of State Legislatures feels if the Feder- 
al Government continues to preempt State efforts at preventing 
accidents involving transportation of hazardous materials, that 
there must be an expanded effort on the part of the Federal Gov- 
ernment to provide the States with the capability to enforce 49- 
CFR and to respond to such incidents. 

Unless the Federal commitment is adequate to protect the public 
health and safety, NCSL opposes preemption of State laws and 
regulations which lessen State abilities to carry out the 
responsibility. 

As an example of the lack of Federal commitment, there is only 
one Federal inspector in the entire State of New Hampshire. While 
this particular inspector is well respected and hard working, we 
recognize that in order to protect the citizens of the State of New 
Hampshire, the State would have to establish its own hazardous 
materials program. 

This has been done. In 1979 our legis lature authorized our State 
Department of Safety to adopt 49-CFK and our State police were 
designated as the lead agency. In November of 1980, a special 
hazardous materials and waste unit was created within the Depart- 
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ment of Safely. This unit is charged with the training of State 
police personnel and enforcement of our regulations. 

We only have two troopers assigned to this. While the entire 
State Police force numbers 215» 150 are assigned to patrol duty on 
a day-to-day bans for enforcement of regulations. As is the case in 
other States, our personnel and financial resources fall far short of 
those needed to do a thorough job of training and enforcement. 

Working within the confines of our limited resources we did send 
our staff to the Colonuio Training Institute. Upon their return, 
th^ developed a 2-day training program tailored to meet the needs 
of New Hflonpshire. Ab a result of their work, in March of this year 
a New Hampshire inspection and enforcement training program 
was conducted for all field sergeants. 

The course will be provided in May for all corporals and thereaf- 
ter for all State troopers. We would like to reiterate that this 
training program was developed without the assistance of Federal 
funds and was developed due to the lack of adequate Federal 
personnel assigned to our State. 

Essentially, we are strongly in favor of regional training centers, 
and I believe that I have heard enough information on this morn- 
ing, that I do not want to repeat that to you. But we certainly 
bcdieve regional training centers are essential. 

In developing a grow& management and industrial development 
policy for our State, we had a fair amount of contact with the 
Department of Energy, particularly with reference to building 
energy performance standards. If you are at all familiar with 
those, that was a very expensive and time-consuming development 
which, in essence, as a matter of central planning, told each State 
exactly how it was to handle its affairs. 

I was fortunate in being able to come here and talk to the man 
in duurge who immediately responded that absolutely regional dif- 
ferences were so significant that if each State were simply to 
develop its own standards for the same goals, that indeed that 
could operate free of Federal constraint. Therefore, to us it's ex- 
ceedingly important that there be regional training centers so that 
they can respond to regional differences. 

Also, there is a great need for uniformity. These shipments cross 
State lines and as they do, we are certain that to have good quality 
assurance, it is important to establish uniform standards. 

Now, the Colorado Training Institute in Denver, I think, can be 
used as a model of Federal, State, and local government and pri- 
vate sector cooperation in training emergency response personnel. 
We were very satisfied with the training of our people when they 
got there. 

The Colorado Training Institute is funded, in part, by the U.S. 
Department of Transportation. They provided $70,000 to run it 
with $175,000 coming in the form of direct monetary subsidies, 
personnel and equipment from industry and State and local gov- 
ernments. On that basis, that program was funded with less than 
30-percent Federal funds. 

We think that can be viewed as a regional training facility of the 
type NCSL would like to support. We believe it is only through this 
concept of regional cooperation that training can be made available 
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for the thousands of State and local personnel who need this infor- 
mation and the ability to enforcement. 

Since we recognize the fact that there are extremely limited 
resources available, that those resources must be concentrated 
where they will do the most good, we suggest that the Federal 
Government seek to identify highway routes which carry the bulk 
of these materials and focus inspection and enforcement personnel 
in these areas. 

In the area of prenotification, and this is an area in which I feel 
quite close, I have become very aware of the public's concern with 
safety. Very recently I visited the seacoast of our State with the 
Governor, where we were concerned with emergency evacuation 
plans for Seabrook, which hopefully will be on line in 2 or 3 years. 
There in the presence of an exceedingly hostile 600 to 800 people, 
you could sense that it is this lack of information and resulting 
fear that is motivating these people to a fanaticism which is very 
difficult to break. 

Consequently, one of the things that I feel certain about particu- 
larly with items that are hazardous, is a system of prenotification. 
Our definition of hazardous is slightly different. We are defining it 
as a substance or material in quantity and form which may pose 
an unreasonable risk to health and safety. On that basis, I feel 
strongly that a program of prenotification is truly essential. 

Enforcement and correction will take place wherever an incident 
occurs. That is in the local community with State help. We can't 
really expect very much practical help on the spot from the Feder- 
al Government. So consequently, I think it is essential that we 
permit and set up as a policy th^ matter of prenotification, and let 
the industry and local government and State government work it 
out with the approval and concurrence of the Federal Government. 

Such a system has been developed in Georgia. It seems to be 
working quite well. The law there requires that all drivers carrying 
such loads notify an operations center before entering or leaving 
the State. The driver is required to provide the following informa- 
tion: time and date of arrival; routes to be used; time of planned 
departure; and the name of the company. The driver is also re- 
quired to notify the center of any changes of the above information 
while in the State and must notify the center within 1 hour of 
leaving. 

This system seems to be working well. Eleven other States are 
doing something similar. I hope that you will be able to take 
supportive action. I certainly appreciate the opportunity to appear 
this morning. 

Senator Danforth. Thank you, sir. Very helpful. Senator 
Gorton. 

Senator Gorton. Do you think it remotely possible or feasible to 
have a rational nationwide system for the transportation of hazard- 
ous wastes without at least some degree of FedeiBl preemption? 

Mr. Wight. I think it reaUy is determined upon your definition 
of preemption. The State planning council referred to here recently 
tried to set up the criteria for the handling of radioactive waste, 
and has been trying to emphasize getting away from Federal pre- 
emption but have dose consultation and concurrence. I think one 
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has to recognize that the ultimate decision, I think, is Federal 
preemption. 

I see the same problem in siting facilities for low-level radioactiv- 
ity. In New England, New Hampshire has taken the legislative 
initiative for New England, the nine Northeastern States. I rather 
believe that the fourth disposal area for low-level radioactivity will 
be in the Northeastern part. 

There we find what I am sure you are all well aware of. This is 
not in my backyard syndrome. That must be addressed. In the 
State of Massachusetts, I have been very impressed by their recent 
legiidation in the siting of hazardous waste and legislation being 
drafted now for the siting of low-level radioactivity waste. It really 
says we can no longer look at these things emotionally but it will 
only be upon fiacts, reasons, and logic that we solve them. 

So, I think we have this, I thmk it's absolutely essential and 
urgent that we do solve them, and we solve them by recognizing 
that it shall only be done upon the best possible information and 
recognition that we all must join hands and work together to solve 
the problem. 

I see more and more in New England and New Hampshire where 
we consider ourselves extremely independent, and we like to oper- 
ate completely independent of our neighbor, but we are not 
isolated. 

What we do afifects our neighbor. What our neighbor does affects 
us. In New Hampshire we are coming to recognize that now is the 
time to think on these things and to solve them cooperatively. It 
will only be through restoration of harmony that this can be done. 

Senator Gorton. There is no question but that you are correct. I 
think that the fear here is that what we end up doing if there is no 
form of Federal preemption at all is simply rewarding the least 
rational responses, and placing the burden on those States which 
are going to do it, exercise their powers in the most responsible 
manner. 

I think I can agree with you. It's this matter of exactly what 
preemption means. There has to be a final authority. But I think 
that as long as this final authority establishes a process whereby 
the people who are being affected know they have been involved 
fix>m the beginning, that their input has been there, that local 
benefits have been negotiated, that their concerns have not been 
overlooked. This is that which is necesary to develop an environ- 
ment and attitude in which valid compromise can be reached. 

I think it can be done. If it isn't, then I don't think we can afford 
the system. If it isn't, I think the risk is too great to accept. So it is 
not c^isy, but I think dedication and concentration towwd such a 
solution will provide it. 

Thank you, Mr. Wight. 

Senator Danforth. Senator Schmitt. 

Senator ScmoTT. Yes, Mr. Wight, we appreciate your testimony 
very much. Are you familiar with the controversy surrounding the 
low-level defense waste project in New Mexico, the so-<^ed 
''Waste Isolation PUot?" 

Mr. Wight. Somewhat. Not intimately but I'm reasonably aware 
of it 
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Senator Schmitt. It's complicated by the fact, although not gen- 
erally recognized, that it's a defense project. Nevertheless, a couple 
years ago we were able to get the Armed Services Committees in 
both Houses of Congress to agree to State participation, in consul- 
tation and cooperation. 

Mr. Wight. That is a better word. 

Mr. ScHMm. And my question was, did you mecm concurrence, 
because that implies a veto? 

Mr. Wight. Yes; it does and I do not believe in the veto. Coopera- 
tion is a better word. 

Senator Schmitt. Fm glad we cleared that up. 

Mr. Wight. I'm glad you did too. 

Senator Schmitt. What we have been trying to do in New 
Mexico, then, starts to be a model, even though it is a defense 
project, for some of these other activities. I would have to say 
parenthetically that unfortunately the attorney general of New 
Mexico and the Governor at the last minute declined to sign Uie 
consultation and cooperation agreement with the DOE because 
there was not written into that agreement the already guaranteed 
right of judicial review. They wanted it written down. DOE, obvi- 
ously, as a potential litigant, did not want it written in, so we do 
not have that agreement as of this date. 

Do you have any comments on that? Do you see any necessity in 
the Federal-State cooperation to have written down the right of 
judicial review, which seems to me exists under any circumstance 
anjrway? 

Mr. Wight. If it is necessary to gain passage, I would concur. I 
agree with you. I think the right of judicial review exists. It's my 
personal belief that in locating the next low-level disposal area in 
the Northeast, I'm rather convinced that there will be a judicial 
review before it is established. I think probably that should 
happen. We ought to clear the decks; carry it all the way through 
and carry it into the courts. And I believe that the court mil 
sustain the process that has been developed by the State of Massa- 
chusetts. 

But I think it is important to answer all of the questions and 
carry it to completion and say, fine, this is the way we're going to 
go. It is exceedingly important to involve the people. For instance, 
you may have heard of the Seabrook Nuclear Station. We're now 4 
or 5 years behind schedule. It was only last week we introduced a 
resolution from my committee sa3dng let's get on with the job, let's 
have no more unnecessary delays. But utilizing all the lessons of 
Three Mile Island, good evacuation plan and an understanding of 
how we are going to handle radioactive waste, let's move on and 
get that job done because we must hold down the cost of future 
power. 

We know that the power coming out of Seabrook will cost x 
cents. The next one that could possibly come on line is in Massa- 
chusetts and will cost twice as much, and the third one in Con- 
necticut is going to cost three times as much when it comes on. 
When this information was presented to 400 l^islators, it passed 
192 to 149. Now that is something we never knew. We never had 
real hold on public support or legislative support of the completion 
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of Seabrook until we had the courage to put it on the floor of the 
House and said» go. So I think you have to move ahead. 

Senator ScmkriT. Do you thmk we have to, though, move ahead 
separately with issues, transportation or otherwise, involving radio- 
active materials versus those that are hazardous in general? 

And let me, while you're thinking, amplify the reason for asking 
the question. The public perception of the danger even from low- 
level radioactive materials is far greater than the public perception 
of danger from other materials that are far more hazardous. 

Mr. Wight. I'm glad to hear your observations. They are differ- 
ent from mine. I would like to keep them separate in getting them 
into position. The reason I would like to get them separate is 
because in New England, in particular, in New Hampshire, two 
things may be true. The problem at the moment is hazardous 
waste which is affecting our water supply. So that happens to be 
the preeminent problem right now. 

The handhng of nuclear waste is a little further away, so it isn't 
quite as difficult. 

Everyone who produces this low-level radioactivity or high level 
is well identified. They are all licensed. The NRC regulations, their 
standards, and criteria are reasonably satisfactory. I believe the 
radioactivity area actually is a better definition and can be con- 
trolled more precisely than the hazardous waste. There are four 
generators. It is well studied and understood. Right now I believe it 
is being handled reasonably well. I certainly think it is very well at 
Barnwell. 

I have been to Barnwell and have talked to representatives from 
Washington who certainly feel that the situation is improving. So I 
believe from a technical standpoint that we can demonstrate that 
we do have the capacity to do it and do it well. I'm not so sure we 
can do that in hazardous waste. There are too many people in- 
volved. 

Senator Schbott. I agree with you technically. I am talking 
about public perception. There is a significant minority, and it is a 
significant minority, that have a great fear of radioactive materi- 
als, that will come forward any time you talk about moving radio- 
active materifids, wastes or otherwise, that do not come forward 
when we move jfar more hazardous materi£ds on a routine basis. 
That is what I'm talking about, perception. 

It is maybe best illustrated by our concern over the operation of 
a nuclear powerplant versus a much lower concern over the oper- 
ation of a ooal-fired powerplant where you can demonstrate statis- 
tically as well as practically and technically the danger in a coal- 
fired plant is much higher than the danger in a nuclear plant. 

Mr. Wight. That was borne out recently with the tragic loss of 
15 lives in the coal mine. No mention was made of that in the New 
Hampshire Legislature but they were sure concerned about the 
leakage of radioactive waste in Japan. 

I think it has to be solved through an extensive program of 
public information and public education. That isn't going to happen 
quickly. One of our problems, I think. President Kemeny of Dailr 
mouth expressed it rather well. After he headed up that commis- 
sion, he then observed that all parties to a discussion are given 
equal weight, whether technically competent or not. But if the New 
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York Times were to report that Newton, Galileo, and Archimedes 
had decided it was time to repeal the law of gravity, that the paper 
at the same time would say Prof. Joe Smidtz from Oshkosh has 
said, 'Tou know this is absolutely impossible." They are given 
equal weight. This is one of the problems that you do have. 

In this resolution about Seabrook we held 30 hours of hearing 
before my committee. In the final day a report was put in my 
hands, and in the bibliography there were five or six references to 
a man who had testified before my committee, a man whom I 
personally believe was absolutely incompetent But he was quoted 
as an authority, and these things happen. 

The other thing Kemeny said is that people expert in their fields 
become so politically oriented that they lose their sense of objectiv- 
ity. There is a chap named Doverman in California who fits that 
situation. He is litterly brilliant but he has become so obsessed 
with the dangers of radioactivity that his scientific peers no longer 
can accept what he says. 

But there are many people who appear before my committee and 
say Doverman says this and Doverman says that. So we have that 
typical situation, whom shall we believe? 

It appears to me this is solved really by peer group review. 

Sentor Schmitt Not to prolong this, but all I'm tr3dng to do is 
get us to recognize that there are different public perceptions. 

Mr. Wight. Yes. 

Senator ScHMrrr. About radioactivity. 

Mr. Wight. Right. 

Senator Schmttt. Versus all other hazardous materials. There 
really and truly are. 

Mr. Wight. I agree with that. 

Senator ScHMrrr. Somebody who claims coal causes cancer 
doesn't get nearly the play and emotions out of the community of 
concerned individuals as does somebody who claims that radioactiv- 
ity causes cancer. 

Mr. Wight. You're right. 

Senator Schmitt. We know they both have the propensity to 
cause cancer. 

Mr. Wight. Right. 

Senator ScHMrrr. It's just a different perception. We have to deal 
with that. I am not arguing with that I think responsible legisla- 
tors have to deal with perceptions as well as reality. 

Mr. Wight. Absolutely. 

Senator Schmitt. So legislatively we are almost certainly going 
to have to deal with it separately. It may come together at some 
point. 

Mr. Wight. Certainly. I'm very happy to hear you state it be- 
cause I now feel more comfortable than when I left home yesterday 
morning. 

Senator Schmitt. Thank you, Mr. Chairman. 

Senator Danforth. Mr. Wi^t, thank you very much. Excellent 
testimony, and we appreciate your being here. 

Mr. Wight. Thank you very much. 

[The statement follows:) 



Digitized by 



Google 



49 

Shatemeht of Abnb Wight, State RiPBmNTATivs, Niw Hampshire House of 
Bepbesentativeb, on Behalf of the National Conference of State Lboisla- 



Blr. Chainnan and members of the Committee, I am Amie Wi^t, Representative 
with the New Hampshire State Legislature, I am here today on behalf of the 
National Conference of State Legislatures, I would like to thank the members of the 
Committee for allowing me the opportunity to share our views on issues surround- 
ing the traiis|)ortation of Hazardous materials, and specifically on S. 960, the Haz- 
aidous Biatenals Transportation Act of 1981. 

The National Conference of State Legislatures is the only national organization 
which serves the nation's 7,500 state legislators. In addition to working to improve 
the effectiveness of state legislatures and to foster communication and exchange of 
information among state lenslatures, NCSL also provides legislatures with a strong, 
cohesive voice in the federal decision-making process. 

I would like to focus my remarks on those issues relating to hazardous materials 
tranaportatioa which are of primary concern to states. These concerns are enunci- 
ated m a policy position whidi has been adopted bv the NCSL State-Federal Assem- 
bh^ and which we today will use as a framework for the discussion of our concerns. 

The tranqportation (n hazardous materials is an essential activity in our techno- 
logically caamiiex. society, one upon which all sectors of the economy are highly 
dependent The number of different types of materials classified as hazardous has 
grown enormously over the last decade, as has the volume and the number of 
ahmnents of these materials by all modes of transportation. 

What has also grown over the last ten years is the number of incidents involving 
the transportation of hazardous materials. Between 1971 and 1979, the number of 
theee incidents increased from 2,255 to 17,524. Of the 17,524 that occurred in 1979, a 
total of 15,355 invdved private carrier using the highway mode. The UJS. Depart- 
ment of Transportation, through its modal agencies, has a total of 222 work-years 
devoted to enforcing hazardous materials regulations, of which 115 work-years are 
in the Coast Guard enforcement of maritime shipments of hazardous materials. In 
the highway mode, where the bulk of the incidents occurred, DOT, through the 
Federal Highway Administration, has a total of 47 work-years of enforcement 
capability. Yet, m 1980, according to the GAO report of November 4, 1980, FHWA 
planned on inspecting 1,716 hazardous materials carriers and 33,514 trucks. It seems 
iii^y unlikely that such a massive inspection program can be accomplished with 
<HL^ 47 work-years of enforcement capability. 

There is a growing concern among the general public over the hazards that the 
transportation of these materials mav entail. The potential for catastrophic acci- 
dents involving hazardous materials has led some state and local governments to 
take actions to prevent or to minimize the possibility of such an accident in their 
jurisdictions. For there is no (juestion that, while there is a national need served in 
transporting hazardous materials, the protection of the public health and safety has 
been nistoncallv the role of the state and local governments, and will continue to be 
80. And while the federal government may preempt state and local laws concerning 
hazardous materials transportation, there is growing concern over the lack of an 
adequate commitment of federal financial and manpower resources to assist the 
state and local governments in prevention of incidents and in response to incidents 
when they occur. ^^ 

The states generally support the federal regulations (49 CFRl concerning hazard- 
ous materials transportation. Most of the states have adopted all or part of 49 CFR 
In a survev by the American Association of State Hi|B^way and Transportation 
Officials, thirty-five out of the forty states responding believed that 49 CFR is 
adequate. The problem is the lack of adequate resources to enforce it and the lack of 
knowledge as to what is actually being transported. This has led to a number of 
actions which have been deemed inconsistent with the federal regulations. 

NCSL feels that if the federal government continues to pre-empt state efforts at 
preventing incidents involving the transportation of hazardous materials, there 
must be an expanded effort on the pcurt ^ the federal government to provide the 
states with the capability to enforce 49 CFR and to respond to such incidents. 
Unless the federal commitment is adequate to protect the public health and safety, 
NCSL wiU oppose preemption of state laws and regulations which lessen states' 
ability to carry out this responsibility. 

As an example of the lack of federal commitment, onlv one federal inspector is 
assigned to the entire state of New Hampshire. While me pcurticular inspector is 
well remcted and hard working, we recognized that, in order to protect the citizens 
of New Hampshire, the state would have to establish its own hazardous materials 
program. 
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Thus, in 1979, the New Hamphire Legislature authorized the New Hcunpshire 
Department of Safety to adopt 49 CFR, and the state police was designated as the 
lead agency for the enforcement of these regulations. In November of 1980, a special 
hazardous materials and waste unit was created within the State Department of 
Safety. This unit is charged with the training of state police personnel and the 
enforcement of our hazardous materials regulations. Unfortunately, this unit is 
staffed by only two state tnxmrs. While the entire state police force numbers 213 
individuals, approximately 150 are actually assigned to patrol duty and available for 
day to day enforcement of the regulations. As is the case in other states, our 
personnel and financial resources faiu far short of those needed to do a thorough job 
of training and enforcement. 

However, working within the confines of our limited resources, we sent our 
hazardous materials and waste unit staff to the Colorado Training Institute. Upon 
their return, they developed a two-day training program tailored to the needs of 
New Hampshire. As a result of their work, in March of this year, a New Hampshire 
Inspection and enforcement training program was conducted for all field serspants. 
The course will be provided in may for all corporals and thereafter for all state 
troopers. 

I would like to reiterate that this training program was developed without the 
assistance of federal funds, and was developed due to the lack of adequate federal 
personnel assigned to our state. 

I would now like to turn to the issue of how to improve the federal program for 
training of inspection, enforcement and emergency response personnel. First, I wiU 
focus on inspection and enforcement; in other words, prevention of hazardous mate- 
rials transportation incidents. 

The GAO report released on November 4, 1980 stated that ''to encourage more 
State participation in DOT'S regulatory programs, DOT will have to provide more 
training for State inspectors and enforcement personnel.'' NCSL wholeheartedly 
agrees. Currently MTB provides no specific programs for training state and local 
enforcement personnel. Some state personnel have participated in the training 
programs offered by DOT'S Transportation Safety Institute and some modal agen- 
cies provide training upon request Most states provide at lease some training for 
their own personnel, but the scope and effectiveness of these efforts varies. 

NCSL strongly supports S. 960's emphasis on the establishment of regional train- 
ing centers. We maintain that regional training programs established for the pur- 
pose of providing comprehensive trsdning of state and local personnel, would prove 
cost effective and woidd be attended b^ more state and local personnel who would 
otherwise not be able to travel to a national training facility, like the transportation 
safety institute. R^onal training programs would not necessitate large expendi- 
tures of federal dollars. While the Federal government would provide some of the 
initial ''seed money," we believe that participating states and private industry 
would contribute to the establishment of such programs. 

Contrary to the provisions of S. 960, NCSL believes that the Secretary of Trans- 
portation should not develop training programs, but rather should develop criteria 
and standards for training programs. Training programs should be develop by the 
centers in accordance with the Federal criteria and standards. While this approach 
would provide quality assurance, it will also permit programs to be tailored to the 
needs of particular regions. 

The concept of the regional training facility should also be applied to the training 
of emergency response personnel. Generally, the primary emergency response unit 
in the event of a hazardous materials incident is the local fire department. There 
are about 35,000 fire departments in the United States with about 2.1 million fire 
fighters. Approximately 90 percent of the fire fighters are volunteers. Since many 
hazardous materials incidents occur in rural areas served by volunteer fire depart- 
ments, training efforts must be focused on this segment of the emergency response 
system. 

The DOT Transportation Safety Institute in Oklahoma City provides training for 
emergency response personnel such as fire fighters and law enioroement personnel. 
But between 1975 and 1979 the institute has trained only about 4,350 of these 
personnel in how to identify hazardous materials, what to do in accidents involving 
them and how to coordinate with other agencies in cleanup and disposal operations. 
DOT is presently distributing the "Emergency Response Guidelxwk," which de- 
scribes how to identify and respond to hazardous materials incidents. This guide- 
book is being distributed to thousands of state and local emergency response person- 
nel. But this is not enough. 

What is needed is a program of emergency response training which is uniform, 
but more importantly, which is available to the response personnel who are first on 
the scene. Tlie solution is a series of regional training centers which provide the 
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aame tyue of training that is offered by the DOT Transportation Safety Institute. 
Again, uieee centers should not reouire a large commitment of federal aollars, but 
diould be the result of coordinatea efforts by the federal, state and local govem- 
menta as w^ as the private sector. 

Tlie Colorado Training Institute in Denver, Colorado can be used as a model of 
Mnral, state, and local government and private sector cooperation in training 
icy rssponse personnel to deal with hazardous materials accidents. CTI is 
BokHy to promoting hazardous materials safety through the training of 
_ icy respcMue and law enforcement personnel, shippers, carriers, dispatchers 
sad other individuals who play a part in the transportation of these materials. 

Cn is f^inded in part by the UJ3. Department of^ Transportation through the 
Otorado Division of Hi^way Safety. In 1979, DOT provided $70,000 to run the 
program. In addition, industry and state and local governments provided $175,000 in 
the form of direct monetary subsidies, personnel and equipment. In that year, a 
total of 1,500 persons from 45 states and 4 foreign countries attended training 
IMMrama at Cn. 

CTTs training courses range in length from 3 days to 2 weeks. Among the 
programs are: 

A 3-day seminar providing a comprehensive overview of hazardous materials 
inrfiiHiTig idcmtification, labeling, shipping papers, first aid, containment and con- 
traL 

A 5-day seminar for shippers and carriers on prope r pre paration of materials and 

TTS far shipping, including a 1-day program on 49 CFR. 
5-day ooune on cargo tank inspection, including safety features and appropriate 
tatergBitcy action. 

A 2-week comprehensive course which expands upon the individual seminars and 
vi^iicfa covers aU aspects of hazardous materials safety. 

The Coknado Training Institute can certainly be viewed as a regional training 
Csdlity of the type NGSL would support. Only through this concept of regional 
oooperation can training be made available to the thousands of state and local 
personnel who need it to handle the ever increasing numbers of hazardous materi- 
als traveling over our nation's transportation system. 

But no training program, no matter how available or how comprehensive, can 
assure the adequate enforcement of federal regulations or the availability of trained 
emergency rssponse personnel in the case of an accident, especially in the highway 
mode. Since we reco^piize the fact that there are extremely limited resources availa- 
ble, those resources must be concentrated where they will do the most good. NCSL 
sogmts that the federal government seek to indentify highway routes which carry 
thelHilk of these materials and focus inspection and enforcement personnel in these 
areas. For example, a coordinated federal, state and local enforcement effort on 
m^jor Interstate routes in such areas as Chicago or the New Jersey corrider, would 
certainly be able to identify container and vehicle safety violations for a nugority of 
the volume of materials shipped by highways. State and local enforcement person- 
nel would still be responsible for enforcement efforts on intrastate and "non-truck'' 
routes. 

NCSL would like to make one other point with regard to the role of the states in 
the regulation of the transportation of hazardous materials. If th e federal govem- 
mmt views the state as the primary means of enforcing 49 CFR, then the states 
must be aware of the shipments of large quantities of extremely hazardous materi- 
als through their jurisdictions. NCSL strongly believes that states should be able to 
require pre-notification of hazardous materials shipments either by a report from 
the transporter or by the federal government through a national pre-notification 
system. We recognize that the sheer number of shipments does not permit pre- 
notification of all shipments, but criteria should be developed which provide the 
responsible state agency the information concerning large snipments of extremely 
hasardous materials so that safety regulations are adequately enforced and emer- 
gency response personnel are prepared in the event of an accident. 

With an adequate commitment of manpower and resources by the federal govern- 
ment, however, NCSL is prepared to work to encourage states to adopt legislation 
and regulations which are consistent with the federal regulations. Included in such 
state legislation should be the designation of a lead state agency which has overall 
responcobilibr for regulating the transportation of hazardous materials. 

I would like to briefly summarize a prenotification system which was established 
by an act of the Georgia Legislature in 1979 and which has proven to be highly 
wwkable. The Transportation of Hazardous Materials Act requires that the Goergia 
Department of Transportation establish a 24-hour emergency operations center to 
serve as an information clearinghouse for all shipments of liquified natural gas, 
FCB's, and radioactive materials entering or leaving the state. These materials were 
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determined by the Georgia Legislature to be the most dangerous to the traveling 
public. 

The law requires that all drivers carrying such loads notify the operations center 
before entering or leaving the state. The dnver is required to provide the following 
information; (1) time andf date of arrival at the state; (2) routes to be used in the 
state; (3) time and place of planned stops or overnight accomodations if any; (4) time 
of planned departure from the state; (5) name and quanti^ of material bcdng 
carried; and (6) name of the shipping company. The driver is also required to notify 
the center of any changes in the above mfbrmation while in the state, and must 
notify the center within one hour of leaving the state. 

I would point out that the center does not notify local officials of shijnnents 
through their jurisdictions. However, should an accident occur in a local jurisdic- 
tion, local authorities equipped with the emergence operations center phone number 
will call and report the incident. Once notified of an incident, the center can refer 
to the transportation logs and determine the exact nature of the hazardous material 
involved. In turn, the center will notify the Georgia Department of Natural Re- 
sources' strike team, which will be immediately dispatched to the scene. 

The Georgia, IG-member strike team is comprised of 4, four-man teams which 
respond to incidents involving; (1) hazardous waste; (2) radioactive materials; (3) oil 
spills; and (4) air emergencies. 

Not only does this prenotification system ensure an expeditious response to emer- 

fBncy situations, but it serves as an important element of enforcement activities, 
or example, if a trucker fails to report to the center within one hour of departure 
from the state (according to his manifest schedule), the operation center will contact 
the Trucker's company. The company then has two hours in which to locate the 
trucker and notify the center. If the 2-hour time period expires, the center will send 
out its own personnel to locate the truck. All Center expenses are then charged to 
the companv. In this fashion hazardous materials are closely monitored and the 
company held accountable for the actions of its truckers. 

The Georgia system has been in place for less than 1 year, and to date no 
incidents involving the three materials have occured. Under the system, approxi- 
mately five to six shipments a day are logged in by the emergency operations 
center. 

While I have chosen to highlight only one such prenotification system established 
by a state government, I would like to point out that at least 11 additional states 
have established similar S3rstem, those being the states of: Connecticut; Florida; 
Maryland; New Jersey; New York; North Carolina; Vermont; Tennessee; South 
Dakota; ^ode Island; and Penn^lvania. 

Based on this information, NCSL strongly urges that Sec. 122(BX1) of S. 960 be 
revised to call for a study of the existing state prenotification systems to determine 
the best method of establishing a national prenotification system. Following the 
study, NCSL believes that the U.S. Department of Transportation should develop 
such a system. 

Mr. Qiairman, the National Conference of State L^pslatures appreciates your 
efforts to focus attention on this critical issue through these hearings. We look 
forward to working closely with this conmuttee in developing legislation which 
recognizes the significant role that the states must play in regulatii^^ the transpor- 
tation of hazardous materials, but more importantly, which will achieve the goal of 
protecting the public health and safety of our citizens. 

Again, we thank you for this opportunity to express our views. 

Senator Danforth. The next witness is Mr. David Teeter, prqject 
director, hazardous materials study, Puget Sound Council of Gov- 
ernments. 

STATEMENT OF DAVID TEETER, PROJECT DIRECTOR, HAZARD- 
OUS MATERIALS STUDY, PUGET SOUND COUNCIL OF GOV- 
ERNMENTS, SEATTLE, WASH. 

Mr. Teeter. Mr. Chairman, members of the Conmiittee. I am 
grateful to have the opportunity to appear before you today and to 
report on a very successful effort we have had underway in the 
Pacific Northwest. 

The study was made possible under a cooperative agreement 
between the Puget Sound Governments and the Materieds Trmis- 
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portation B ir t of the Research and Special Programs Adminis- 
tration of tl u .S. Department of Transportation. 

The study i > about quite frankly because local elected officials 
in the region, uie four-county region in western Washington, in- 
dttding the greater Seattle metropolitan area, and several other 
communities including Takoma and Everett, south and north. 

But the local elected officials were concerned about the possibil- 
ity of a major disaster occurring. And they wanted to know what 
t£eiy could do to better pi ^vent accidents in the first place, and 
secondly, how better to deal with incidents, preventing them from 
becoming major disasters, when in fact an incident does occur. 

Tbesre is a particular level of concern at the local government 
level related to the regulatory role. The local offidcds are con- 
cerned that while prevention is primarily perceived as a Federal 
responsibility, it is local emergency response personnel and local 
citizens who have to deal with accidents when they in fact do 
occur. 

While the regulatory role and resources with which to exercise it 
are certainly inadequate at the local level, it doesn't really change 
the fiact tiiat the load agencies have a mcgor responsibility. 

So what then can be done, and they wanted to see what could be 
done in a cooperative effort. I need not document that one of the 
mcgor problems in hazardous materials management is the fact 
that there are so many actors involved, levels of government, dif- 
ferent mdustries. And it's quite difficult frequently to bring these 
people together. What we have attempted to in our region and the 
reason our project is so successful is that we put together a steer- 
ing conmiittee and advisory board which has the representation of 
these various groups, including carriers and shippers from all 
modes of transportation. Federal, State, and local agencies. 

They have been organized through a series of very active work- 
ing committees. I will briefly cover our findings, but I wanted to 
say before discussing the findings that quite honestly I think it's 
the advisory board experience, it's this public-private interaction 
within our r^on which has been the real success story in our 
particular project. 

Whereas in several instances, two of the actors might have been 
running into one another in an atmosphere of litigation or confron- 
tation, the environment has been changed substantially as a result 
of the good offices of this project. 

Industry in particular deserves a great deal of credit. Firms like 
Sea-Land, and another company in the Northwest have graciously 
hosted and funded workshops bringing together experts from our 
r^on and from elsewhere in the United States. 

And we have attempted wherever possible to bring together 
people with expertise. This expertise doesn't reside only at the 
local level or at the federal level or the state level or at the 
industry level. There are resources available everywhere. 

We have tried to focus this. That is what we have identified as 
the major problem, that need to focus resources more effectively. 

Now I would like to briefly summarize our findings and recom- 
mendations. As I just mentioned, we feel that the risk of a disaster 
and accident prevention can be best managed by better utilization 
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of personnel, expertise, and equipment for the most part already 
available in our central Puget Sound region. 

In doing this, looking at the problem this way, there certainly 
might be areas where additional funding is needed. But we really 
think that costly new systems are not essential to better manage 
hazardous materials. 

The expertise is already there. Senator Gorton in his conunents 
briefly indicated what our project has addressed, so there is no 
need to cover that. But we've tried to really outline the nature of 
the problem tiiat the communities in the central Puget Sound 
region faces. 

Some of our more significant conclusions are, niunber one, the 
greatest constraint on more eflfective materials management is the 
propensitv of various groups to more or less go it alone. 

Tliere has been to date not enough evidence of these groups 
working together. So the most essential thing is to get these groups 
working together in more constructive forums to coordinate tiieir 
resources, not only at the top levels of organization, but getting the 
people who have operational responsibilities to work together. 

Second, our project looked at the needs for emergency response 
quite carefully. One of the things we have discovered in response to 
incidents, that there is not enough agreed upon definition of roles 
and responsibilities before an incident occurs. 

So you have probably heard the question, ''who is in charge?" 
That issue crops up, not so much because people are jealously 
competing to be in charge, but quite frankly, there is no specifica- 
tion beforehand as to who is going to be in charge. 

The third item I wanted to point out is perhaps the most impor- 
tant item our study has addressed. We reaUy feel that unified and 
systematic training involving both the public and private sectors, 
where possible, is probably the best way to cheaply improve haz- 
ardous materials management. 

Several people have mentioned Colorado Training Institute. And 
it's a fine example of what can be done through training. This can 
result in significant improvement of hazardous materials manage- 
ment. 

We identified a host of options and flushed them out looking at 
feasibility costs and additional legal authorities which might be 
needed. Those are docimiented in the final report which will be 
made available to the committee by the U.S. Department of Trans- 
portation. 

But I wanted to identify some of the priority areas real briefly. 
First in the area of regulation and prevention, we feel that there is 
a need for revised Federal approach to transportation reg^dations. 
The U.S. Department of Transportation attempted to provide crite- 
ria to State and local governments regarding routing of hazardous 
materials serves as an example here. 

We think given the climate in which inconsistency rulings are 
beginning to crop up, that if the Federal Government can provide 
standards and guidelines for State and local governments. State 
and local governments will have a better idea of what in fact they 
can do and it will be a much more streamlined process. I might 
add, industry should be actively involved in this process as well. 
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SeooncU and it's the subiject of the legislation which Mr. Cannon 
discussed, there is a real need to identify roles and responsibilities 
of the various agencies at all levels of government, particularly in 
emergency response. 

There have to be some guidelines established which will facili- 
tate more efficient response to hazardous materials incidents. This 
isn't a problem in my instance, but it can be an enormous one 
where there is a complex incident or mcgor disaster. You can't 
afford to have disagreement and so forth. 

Finally, the need for unified public-private training in areas 
relating to compliance and emergency response. Wherever possible, 
this ought to be encouraged. So that has been a migor result of our 
project. 

In summary, I would like to say that the Materials Transporta- 
tion Bureau of the U.S. Department of Transportation is doing a 
great service by providing support for these regional training cen- 
ters. 

This will provide greater incentive for effective training, and it 
provides an opportunity to bring the public and private sector 
together and a very'meaningful format. 

As I said before, this could yield wonderful results in terms of 
hazardous materials management. 

We also feel again in the area of training, that Congress should 
encourage as you deem appropriate the development of a focal 
point at the Federal level for development and dissemination of 
training programs designed to assist hazardous materials manage- 
ment, and to serve all the parties who are involved in hazardous 
materials management. 

Thank you, Mr. Chairman, for the opportunity to appear here. If 
you have any questions, I will be happy to answer them. 

Senator Danforth. Thank you. 

Senator Gorton. 

Senator Gorton. A couple of questions. I can put them together, 
I guess. What do you think is the likely future of this project? You 
have a report accomplished. Is something tangible going to result 
without any futher Federal involvement? And specifically address 
the subject which seems to have been treated very lightly here, the 
role of the State. 

Mr. Teeter. What we have now as a result of the final report is 
an action plan, more or less. What has to take place is implementa- 
tion. 

We have worked actively with the State of Washington. Given 
the new administration and some of the things which have been 
going on of which you are certainly aware, Senator Gorton, it's 
been difficult to get an audience. 

However, that is changing now. But to demonstrate the level of 
commitment that the advisory board members have to this project, 
particularly the private sector, we have recently had industry sign 
checks, essentiallv, to perpetuate this study, to take it into an 
iniplementation phase. 

I might indicate that there are two or three things the advisory 
board thinks are quite important. No. 1 is hazardous materials 
''Good Samaritan" legislation to allow emergency first responders 
to better utilize private sector capability when an incident occurs. 
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We came very close to passage this past session in the State of 
Washington, and we feel that the next session there is an opportu- 
nity to do that. 

The second item is statewide hazardous materials training in 
Washington State. So there is not a lot of money available right 
now, but people are beginning to come across demonstrating their 
commitment in dollars and cents, and it's very gratifying. 

Senator Gorton. Thank you. 

Thank you, Mr. Chairman. 

Senator Danforth. Thank you, Mr. Teeter. 

Mr. Teeter. Thank you. 

[The statement follows.] 

Statbmknt of David Tkktbr, Project Dirbctor, Study of Transportation of 
Hazardous Matkrialb, Pugbt Sound Council of Govkrnmkntb, Srattlb, Wash. 

Mr. Chairman and members of the Subcommittee, I am grateful for the omxntu- 
nity to appear here today to tell you a remarkable story, lify name is David %eter. 
I am project director for a study of the transportation of hazardous material just 
concluded in the central Puget Sound region of Washington State. The study was 
made possible primarily by a cooperative agreement between the Materials Trans- 
portation Bureau of the Research and Special Programs Administration of the UJS. 
Department of Transportation and the Puget Sound Council of Governments. 

Our study came about because local elected officials in our region were concerned 
about the possibilities of a m^or hazardous materials disaster occurring, as th^ 
had in Waverly, Tennessee, Missiasauga, Ontario, and many other communities in 
North America. They wanted to know what it takes both to prevent accidents with 
a great potential for disaster, and to deal with the inevitable accident before it turns 
into a disaster. 

In particular, they were concerned that, while prevention is primarily perched 
as a Federal responsibility, local emergency response people and local citizens are 
stuck with the disaster once it occurs. While local police powers may not be 
adequate to prevent accidents — and efforts to do so are often attacked legally as 
interference with interstate commerce, local responsibilities in case of an accident 
are awesome. What, then, can be done? 

We realized at the beginning of our study that prevention of and response to 
hazardous materials accidents involve a great many actors. The Federal presence is 
greatest in prevention, altiiough there is also a Federal role in response and clean- 
up to prevent environmental damage. The local role is primarily in response, 
although local governments too have a role in setting and enforcing some safety and 
routing restrictions. State government has m^jor responsibilities in both areas. 

Private industry— manufacturers, shippers, carriers and users of hazardous mate- 
rials—are also very much involved. Their compliance with regulations and stand- 
ards is essential to safe handling. Their expertise is vital to both proper regulation 
and response to accidents. Perhaps more significantly, their people ana ^pmperty are 
particularly endangered by accidents. 

Therefore we created a large Advisory Board, with representatives from all levels 
of government and the private sector. (A list of members is attached.) The Advisory 
Board, working through a series of committees, became a very active participant in 
the studv. 

Mr. Chairman, before I turn to our m^jor findings and recommendations, I want 
to emphasize that the Advisory Board experience may have been the most signifi- 
C€mt thing to come from our ettorts. Pubhc safety officials and industry representa- 
tives discovered that they were not adversaries, but that they had both shared 
interests and complementary resources to ofTer. A pr(^)ensity to litigate gave way to 
a real desire to cooperate. Firms like Sea-Land Services and Northwest Tank 
contributed money and resources to host workshops and assist mock emeivency 
exercises. Their people worked along side public officials to determine the needs and 
strategies that form the basis for improved hazardous materials management. 

Now I would like to summarize briefly our main findings and recommendations. 
Our study has found that the risk of disaster can be substantiaUv reduced by better 
utilization of personnel, expertise, and equipment already available in the region. 
By viewing, as a system, both the problems associated witn the transport of hazard- 
ous materials and the resources available to protect the public, we can take actions 
that do not create costly new **systeTDB*\ 
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As a fint step, the present situation was documented. The flow of particularly 
dangerous matmals in the region was inventoried— by quantity, mode of transpor- 
tation, and route. The study team received unprecedented assistance from its Advi- 
sory Board in assen^iling this information. Aavisory Board meetings, special work- 
ahops, questioimaires, and mock acddents were all used to assess current hazardous 
materials management and response capabilities. The regulatory basis for accident 
prevention and the experiences of other states and regions were also analyzed. 

Our most significant conclusions are these: 

1. The greenest constraint on effective hazardous materials management is the 
"go it alone" apjproech that has prevailed among public agencies and private compa- 



2. Public/private cooperaticm in better hazardous materials management is neces- 
sary to effective risk raiuction and it is an idea whose time has come in our region. 

3. The regulatory system that governs the transportation of hazardous materials 
can be made more effsctive by (a) simplification; (b) involvement of state and local 
governments in development of regulations; (c) private sector incentives for compli- 
ance; and (d) compal^le compliance training. 

4. Better use ai «^u^ng resources can improve response to accidents involving 
hazardous m«tA|n«la By its nature, response involves numerous public authorities 
and private actors. Advance assessment of and agreement on response needs and 
objectives (redes, unified command, containment, clean-up and disposal procedures) 
make on-soene response management better. 

5. Immediate response and containment approaches have not, by and large, been 
sufficiently srasitive to long-term environmental effects. 

6. Unified, q^stematic training that involves both public and private sector person- 
nel as trainers and trainees is the most significant new step that can be taken to 
improve performance in these areas. 

We nmrnnnd a large number of recommended improvements, considering their 
efifoctiveness, feasibility and costs. Most of these will hopefully be implemented over 
time. Tb^ are too detailed to discuss here, but I shall leave a copy of the report 
with the Subcommittee for review. We determined that a few, relatively low-cost 
actkms deserve immediate attention. If taken soon, they will set in motion a 
systematic approach to hazardous materials accident prevention and response that 
will eventually make us all a bit safer. Very briefiy, these priority actions are: 

1. A revised federal approach to transportation regulations that botti involve and 
provide guidance for state and local regulations and enforcement. 

2. The identification of roles, responsibilities, command structures, and available 
resources needed for dSective contingency planning. 

3. Enactment of a "Good Samaritan'' law to facilitate private sector support in 
reqxmse to incidents. 

4. A simplified, statewide, ''oneK^dl'' notification system for response. 

5. A unified public/private training program for responders that is based on a 
"needs of the job" assessment for all parties involved with manufacturing, packag- 
ing, transporting hazardous materials and responding to hazardous materials inci- 
dents. 

In concluding, I would like to draw your particular attention to two of these 
points. 

First, local governments do have a role in preventive regulation — one pressed 
upon them because of their response and public safety obligations. Clearly, most 
jurisdictions do not wish to hamper commerce unduly; all realize that hazardous 
matmals must move in commerce as a part of our economic life. However, local 
officials have strong incentive to enact and enforce special kinds of restrictions. The 
number of such efforts — and the volume of consequent complaints from industry— is 
growing. 

A more sensible approach to federal rule-making can turn these effects to more 
productive ends. The rule-making process for routing radioactive materials provides 
a model. Federal consistency stanoards can be established, but specific rules can be 
developed with the active leadership of state and local governments (perhaps at a 
federal regional level or a substate level). Together wi& the attempt to simplify 
rules and coordinate the federal rule-making process amongst the various agencies, 
this mechanism for a local and state rule-mcddng role can encourage a more 
efifective hazardous materials management system. 

Second, trainins is perhaps the best single key to more effective management 
Training should, however, be based upon a systemic view of manufacturing, pack- 
ing, shipping and using hazardous materials. We developed a knowledge and skills 
inventmy for all parties involved in the management of hazardous materials. We 
also leanied that if public and private, federal and local, fire and police personnel 
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are trained together, their actual prevention and response capabilities will be en- 
hanced significantly. 

The Materials Transportation Bureau of the Department of Transportation is on 
the right track by providing support for regional training centers. It is providing 
incentives for more effective training. We urge you to continue supporting this 
effort. We further urge that the Congress encourage, as you deem appropriate, the 
development of a focal point at the federal level for the development and dissemina- 
tion of training programs designed to serve all parties involved. 

Again, Mr. Chainnan, I appreciate this opportunity to report on our experience 
and findings in the Pacific Northwest. We believe that there are opportunities for 
significantly enhancing the safety of our citizens without increasing regulatory 
burdens or hampering commerce. I commend our report to you, and will be happy 
to answer questions. Tliank you. 

Senator Danforth. It is my understanding that Mr. Dempsey 
has a time problem. Therefore, if he is still here, Mr. Dempsey, if 
you would like to testify now, please proceed. 

STATEMENT OF WILLIAM H. DEMPSEY, PRESIDENT, ASSOCI- 
ATION OF AMERICAN RAILROADS, ACCOMPANIED BY 
THOMAS PHEMISTER 

Mr. Dempsey. Thank you veiy much. I am accompanied by Mr. 
Thomas Phemister, the head of our bureau of explosives and our 
resident expert on the subject we are considering today. 

I put in a rather extensive statement which I ask be incorporat- 
ed into the record. 

We are in favor of, I suppose, most of the goals that S. 960 is 
aimed at in terms of better training, better coordination of all the 
affected and independent parties and that sort of thing. So, it is 
with reluctance I say on the whole we don't like the bill very 
much. 

There are some parts of it and I will mention those specifically 
that we think are pernicious. Other parts of it we think are basical- 
ly unnecessary. 

As an industry that through the good work of this committee last 
year has become for the first time in many decades significantly 
deregulated, we draw back from a bill that promises, so far as we 
can tell, more regulation, more reports, more studies, more issu- 
ance of rules, regulations and that sort of thing from the Federal 
level. 

So far as we can tell, perhaps also from the local level. This is a 
subject that arouses a great deal of concern, we understand, and 
reasonably so. But speaking for the railroads, it seems to us there 
simply has not been a need demonstrated for another layer of 
regulations and more studies and more reports. 

The railroad system is the safest system for the transportation of 
hazardous materials. We transport about 70 percent of these mate- 
rials, and we are involved in only about 7 percent of the accidents. 
Just looking at 1979, the last year for which we had complete data, 
we moved 1.1 million carloads of hazardous materials and only 165 
of those involved releases of any sort with 228 injuries and no 
fatalities at all. 

Those figures are not atypical. Just look at the last decade, 1970 
to 1979. Five years out of the 10 we had no fatalities at all involved 
in the transportation of these materials and in 3 of the other years 
only one or two. We did have tragic incidents in 1974 and 1978, for 
example, Waverly, Tenn., in 1978. 
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So, we had 24 fatalities that year, 10 in 1974. Those incidents, of 
course, are terrible and much to be regretted. But they are very 
much an aberration. Indeed, we look forward with great optimism 
to the futiure because of the changes in design and retrofit that 
were implemented with respect to tank cars that were involved in 
those kinds of accidents. 

Tliis committee has heard detailed testimony on those extensive 
research projects and the steps that have been taken. So, while one 
can give no guarantees, certainly the chances of repeating such an 
incident have been radicaUy reduced by the measures taken under 
existing law. 

When one gets beyond the statistics, one can look at the projects 
going on. You have seen the Puget Sound effort just now which has 
been very successfid. If one can have a law to compel a series of 
Puget Sound exercises throughout the United States, we would be 
in support of such a law. 

But, we are doubtful law can do that sort of thing. If you look at 
the testimony of the Department of Transportation, they are en- 
gaged right now in the kinds of training and coordination enter- 
prises that this bill apparently is aimed at. I suppose one could tell 
the Secretary to do it more, or do it again, but we are doubtful that 
that is a productive approach. 

The Office of Technology Assessment looked at the whole busi- 
ness of railroad safety l^islation and concluded existing law gives 
the Secretary all the authority he needs to deal with whatever 
problems there might be. We also encourage private actions. I 
could give a number of examples of research projects we have 
going on— cooperative projects we have going on. After the 1978 
accidents, for example, we set up an interindustry task force on 
transportation of these materials that had sitting on it some of the 
principal chief executives of railroads and chemical companies. It 
studied the problem for a good many months and issued a report 
that I am sure has been supplied to this' committee. 

One of the results is a training program for firemen, the people 
who are typically called to respond to these accidents. There is 
uniform consensus that this is an excellent program. We have done 
it at our expense. We will show the program to about 250,000 
firemen free of charge and free of Federal or State assistance or 
regulations. 

Just one further thought. Federal r^ulation is necessary, of 
course, in many areas. But it isn't always, I must say, very helpful 
in the safety area. For example, we had developed in the industry 
a step we consider very important in terms of response to these 
accidents — a special identification code relating to hazardous mate- 
rials so that if you have a tank car involved in a derailment, you 
would know exactly what was in that car, what kind of material 
was there. Computer printouts that give instructions are carried 
right on board the train to tell the local officials exactly how to 
d^ with that particular commodity. 

Under the authority that the Department, the Materials Trans- 
portation Bureau has now, they have wiped that out. They have 
specified a different kind of code, a four-digit code instead of a 
seven-digit code, that doesn't permit you to adequately identify the 
commodity. We think this is a m^gor step backward in terms of 
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safety. As far as we can tell, the only reason for doing it is that the 
United Nations recommends this four-digit code, a form of which 
some foreign countries have. 

Another example is the shelf coupler that finally the Departr 
ment of Transportation permitted us to put on tank cars. We think 
this is one of the best steps taken in terms of promoting safety of 
transportation of these materials. They prevented us from doing 
that for a good 3 or 4 years. 

It isn't always to the advantage of the parties interested in 
promoting safety to have additional Federal, State or local regula- 
tions. Just a word or two about some of the particular provisions of 
the bill that give us great concern. 

The routing provision. We don't need another study of the rout- 
ing provision. The Department conducted a study last year. Its 
conclusion was that had the transportation of these materials com- 
modities been rerouted so as to avoid densely populated centers, 
the casualities associated with these movements would have in- 
creased by some 20 percent. 

Well, you wonder why that is, but the answer, I am sure vou will 
agree, is perfectly obvious. If you take the materials off tne firstr 
class main line track that they are going on now, to reroute them, 
they will be on secondary lines that are not nearly as well main- 
tained a good bit of the time. And, of course, the dismger of derail- 
ment is magnified many times. 

So far as notification is concerned, this is simply imacceptable. I 
can understand perhaps how it might be possible for individual 
truckdrivers who know exactly what they are carrying and when 
they are coming into the State. But so far as raim>ads are con- 
cerned, it would put an impossible burden on the roads because we 
ccury 1.1 million carloads a year and the interchanging railroad 
doesn't know what it gets until it gets it, and doesn't know on what 
train it's going until it makes the train up. 

The delays that would be associated with that kind of prenotifi- 
cation would be enormous. The consequence would be that we 
would have these trains stacked up in the yards and have these 
hazardous materials on the road and in the yards for a much 
greater period of time. Costs would be astronomical. As a practical 
matter so far as railroads are concerned, that is simply something 
we would consider to be intolerable. 

There is one other provision that gives us some concern, and that 
is the Federal Emergency Management Agency being introduced 
into the area of training and establishing standards and that sort 
of thing. 

Those authorities are now vested in the Secretary. We think that 
is where they ought to stay. DOT is the expert with respect to train 
operations. FEMA is not. To impose another authority seems to us 
to introduce an unnecessary complication into the already compli- 
cated regulatory scheme. 

I would just, in concluding, like to support the witness who 
testified on the Good Samaritan provision. If this bill is passed in 
some form, we would hope it would incorporate the Good Samari- 
tan provision so as to encourage the kind of assistance in respond- 
ing to these incidents that we all really want to see. 

Thank you very much. 
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Senator Danforth. Thank you» Mr. Dempeey. Senator Gorton. 

Senator Gorton. No questions. 

Senator Danforth. Let me ask you this question. Railroads 
whidi carry hazardous materials, if they have an accident, th^ 
can enect lawsuits, isn't that correct? 

Bfr. Dkmpset. That is certainly correct. 

Senator Danforth. They can expect to be held liable for the 
release of hazardous material? 

Bfr. Dkmpsky. Yes. 

Senator Danforth. It would be absolute liability, wouldn't it? 

Mr. Dkmpsky. It becomes virtuallv absolute liability because once 
the place has blown up, it's awfully hard to tell what caused the 
blowup. So virtually, absolute liability. It is very difficult indeed to 
get the insurance to cover it. That is the reason why the incentive 
to promote the safety of this type of transportation is just enor- 
mous. No Federal or State agency could be more motivated to 
promote the safety transportation than the private parties are. 

Senator Danforth. You said it's difficult to get insurance. How- 
ever, is it possible? Do the railroads, in fact, buy insurance to cover 
disasters? 

Mr. Dkmpsky. Yes; we do. I will ask Mr. Phemister to speak in 
more detail on that. 

For a while, it was considered impossible and we were going to 
establish some sort of pool. I don't know where we are now. Tom, 
do you know? 

Mr. Phkmistkr. It still varies from railroad to railroad, but rail- 
roads are adequately insured. Typically they have a self-insurance 
level of $1 million to $5 million, an umbrella on top of that. The 
pooling arrangement is still under study. 

Fortunately, our safety record is good enough that maybe the 
impetus to form that insurance pool has backed off a little in these 
days of other more pressing problems. 

Senator Danforth. In connection with the purchasing of insur- 
ance, if it's purchased, do the insurance companies involve them- 
selves in analyzing the safety and the transportation methods used 
l^ railroads in transporting hazardous materials? 

Mr. Phkbostkr. That wUl differ from insurance company to in- 
surance company. 

Senator Danforth. Assuming insurance is available, would in- 
surance rates vary according to the methods used by railroads in 
transporting hazardous materials? 

Mr. Phkmistkr. I would have to research insurance rates and 
their application. 

Mr. DKBiPSKY. I would be somewhat skeptical because I believe 
the method of handling these materials is pretty much uniform. 
The distinction would be very, very difficult. 

Senator Danforth. Would that, regardless of legislation, be the 
case? 

Mr. DKBfPSKY. Yes. 

Senator Danforth. So we could pass any bill. We could pass S. 
960, or we could repeal the act. Nobodv is suggesting we do. But 
let's just assume that just hypothetically. We could do anything 
with th^ statute, and as far as you are concerned, the railroads 
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would have standard operating procedures for canTing hazardous 
wastes? 

Mr. DsBfPSEY. That's right. What we are concerned about really 
is interference with our operating procedures. For example, this is 
to go to another agency i talked about, but with respect to trans- 
portation of nuclear waste, we want to put it on special trains and 
operate them in a different fashion than we do other trains. That 
oDviously is much more costly, so we developed a tariff that would 
permit us to do that and the tariff is struck down. There we are. 

Senator Danforth. Thank you very much. 

[The statement follows:] 

Statimsnt of William H. Dempsby, President, Association of Ambeigan 

Railroads 

The AsBOciation of American Railroads welcomes the 
here today on the proposed amendments to the Hazardous ] 
Act. 

My name is William H. Dempsey and I am president of the AAR. 

The railroads which are members of the Association employ 94 percent of the 
workers, produce 97 percent of the freight revenues and operate 95 percent df the 
line-haul trackage in the United States. 

While the railroad industry appreciates the general concern over preventicm and 
response to transportation inddents involving hazardous materials, we do not be- 
lieve that this particular bill will further this end. There are already in pny mo a 
number of significant research and test projects, some of which have been imple- 
mented with dramatic results, as well as extensive training and inspection pro- 
grams. To ignore tJ^e progress in all aspects of rail safety indicates a mentality from 
a former, and very different, era. When viewed in perspective, I believe this Ckaor 
mittee will agree that in terms of human life, rail transportation is the safest form 
of ffeneral transportation in America today. 

S. 960 is premised upon a characterization of rail movement of hazardous materi- 
als as a clear and present danger to population centers. Not onlv is this premise 
mialoaHiiig it is ffrosslv Unfair to the railroad industry. Before dealing with specific 
provisions of S. 960, I, therefore, want to acquaint the Committee with the true 
picture of railroad safety today and the reasons behind this superb record. The 
language of the Bill makes no reference to the significant safety-related activitieB — 
including many spedfioedly aimed at the transportation of hazardous materials — 
that have been pursued in the last decade bv ooth the Federal government and 
private industry. The railroad industry has also been pumping record amounts of 
money into roadway and equipment improvements and maintenance, despite the 
industry's continued inadequate revenue levels. That these programs have been 
successml is shown by a review of recent safety data. 

Although railroads provide approximately 70 percent of the transportation of all 
hazardous materials (excluding petroleum), in 1979 they were involved in only about 
7 percent a£ all incidents involving the transportation of these materials. The 
railroads moved approximately 1.1 million carloads, or about 80 million tons, of 
hazardous materiaLs during 1979. Only 165 experienced releases in an accident, 
Ikess than two-hundredths of one percent. That year there were just 228 injuries 
related to the transportation of hazardous materials. There were no deaths. Final 
statistics for 1980 are not yet available. Two members of a train crew were killed at 
Richland, Washington, in 1980, when the train derailed as a result of a mudslide 
and a tank car of anhydrous ammonia was punctured. 

In 1978, 1.1 million cars of regulated hazardous materials were transported with 
221 im'uries. Only 698 were reported to the AAR Bureau of Explosives as being 
derailed and only 151 of these lost lading.^ This means that the railroad industry 
accomplished a derailment/product loss ratio of .014 percent. 

Another 852 cars were reported to have leaked or splashed some product. Usually 
''leakers and splashers'' result from someone at a shipper's loading point failing to 
secure the fittings or dispatching a car with defective gaskets or seals. While such 
incidents cannot be ignored, I should point out that they are not usually caused by 
the carrier. 



^ While the total number of derailments may appear to some to be high, it must be remem- 
bered that this total includes every instance in wmch wheels leave the track even though there 
is no damage at all and the incident is a minor inconvenience rather than a dangerous episode. 
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These are typical statisticB. Despite the lurid publidly that railroad accidents 
inToIving hazardous materials receive, during the decade from 1970 to 1979 thme 
were no fiatalities due to this kind of transportation in half those years. In three 
odier years, £Bdalities totalled one or two. Only during 1974, with ten deaths, and 
1978, wtth 24, was the safety record disrupted. 

Seven of the 1974 deaths happened at Decatur, Illinois, when a tank car of 
liquified petroleum sas (LPG) suffered a head puncture and the resulting vapor 
doud erupted into tuime with terrihle results. The tragedies in 1978 occurred at 
Waverly, Tennessee and Youngstown, Florida. At Waverly, a pressurized car of LPG 



suddenly opened up several days after the derailment At Youngstown, the rails 
were apread open b^ vandals, leading to the first deaths due to the rail transporta- 
tion or chlorine in several decades. While the railroads record is excellent— Murticu- 
larly when compared with the record for highway movements— the railroads have 
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i^ to where others live, there will be some risks, and the industry is continuing its 
marts to identify and reduce these risks. It is in the best interest of the railroads to 
msJce their operations as safe as possible, because the railroads and their emi^qyees 
beer a large share of the human and economic cost of rail accidents. To this end, the 
railroad industry in the past decade has instituted an intensive search for solutions 
to risks posed by the transportation of hazardous materials. 

PRESSURIZED TANK CARS 

Tlie mmr safety-related prqject of the railroad industry — in fact, the most exten- 
sive fieignt safety study ever undertaken by private companies— has been one 
dealinff witii pressurized tank cars such as the (mes involved in the Decatur and 
Wavmy aoddents. The cooperative program involving the AAR, the Railroad Prog- 
ress Institute (RPD, and the Federal Railroad Administration (FRA) was started in 
1970, and so far $5 millicm has been invested in it 

Based on recommendations that developed out of the project, the AAR has re- 
quired since January 1979 that all new tank cars be fitted with shelf-type couplers. 
DOT issued regulations in 1978 that required all in-service T^pe 112 ana 114 
pressurized tank cars to be retrofitted with these couplers by the end of 1978. TVpe 
112 and 114 tank cars were also retrofitted with head shields and those used to 
tranroort flammable gases with headshields and specified thermal insulation. 

Sh^ couplers are designed to resist disengagement in a derailment and prevent 
the accidental "roearinfr of a tank car by an a4jacent car. The head shield also 
protects against speanng'' — identified as a mi^r cause of tank car ruptures in 
derailments — ^by virtually armor-plating the ends of each tank car. 

To minimize the potentiall}r disastrous effect of fire loading to an explosion of 
hazardous materials, thermal insulation with jadtets and thermal insulation spray- 
on coatings have been developed. Insulation with jackets, which also indudes a 
built-in h&ad shield for the bottom half of the end of each car, is being used in most 
retrofittings. 

Throuc^ Docket No. HM-174, the Materials Transportation Bureau (MTB) is 
requiring 105 tank cars to be similarly protected. The regulation also mandates the 
retrofit m all tank cars with vertical restraint systems by March 1, 1985. 

TRACK TRAIN DYNAMICS 

Perhaps the most comprehensive research program now underway in the railroad 
industry is Track-Train Dynamics, begun in 1972 and supported by the FRA, indi- 
vidual railroads, the railroad supply industry, the Transportation Development 
Agency of Canada, and the AAR. Through this program, there has been devel(^)ed a 
set of cniidelines for train handling that describe precisely to a locomotive engmeer 
the opBmum manner of maintaining his train in a stable, dynamic condition under 
a wide variety of terrain, climatic, and inconsistent conditions. Those guidelines 
with head shields and those used to transport flammables have been widely adopted 
and have eliminated a large number of heretofore unexplained derailments. 

The program has also produced analytical models for accident investigation and 
"truck hunting*' behavior, which is the oscillation of freight car trucks or rails; 
fatigue guidelines for car structure components: and evaluation of truck materials 
through testing at the DOT Test Center near Pueblo, Colorado, and at the AAR's 
Research Center in Chicago. 

FACIUTY FOR ACCELERATED SERVICE TESTING 

A second minor cooperative effort is the Facility for Accelerated Service Testing, 
also known as FAST, operated at the Transportation Test Center in Pueblo, Colora- 
do. In this program, the FRA provides the operaticm of a train that circles a 4.8 mile 
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loop many times so as to expose the track structure and the eouipment to an 
operating environment between five and ten times the intensity levm m convention- 
al ralLroad operations. Variables can be isolated and comparative studies made 
between emiipment or track with much more precision than is possible in revenue 
service with a variety of trains and cars that must be moved over the systeim. 
Deficiencies in some equipment have shown up before that equipment was intro- 
duced in service. Ghmportunities for choosinf adi^ced tedmolo^^ have emerged and 
are being adopted l^ many railroads in their procurement decisions. 

BOTTOM FITTINGS 

In another effort to improve the safety of tank cars in an accident environment, 
the AAR has issued specincations that require tank cars with bottom fittinfiB, such 
as valves, sumps, ana washouts, that eactcuid more than certain specified distances 
from the car shell to be protected. To meet this requirement, many tank car 
manufarturers are equipping cars with internal valves or protecting external valves 
with "skids". Fittinfis that extend byond a certain distance from the tank shell must 
be designed to break away on impact without resulting in loss of product from the 
car. These precautions insure against leaks caused by a valve breaking during a 
derailment 

SHIPPKR LOADING PRAGTICBS 

The railroads believe that even a "leak and splash" ratio of .09 percent can be 
improved. The AAR's Bureau of Ehqilosives, a m£^r Southeastern railroad and a 
^roup of concerned shippers got together to prove it. One of the highest concentra- 
tions of leak and splash incidents seemed to oe keyed to a seasonal movement of a 
corrosive fertilizer solution out of a relatively small area of Florida. Several visits 
\3y the Bureau's inspector assigned to that district, conferences between the carrier 
and the shippers, and a decision to institute car maintenance practices which would 
better ensure the departure of fully transportation ready vehicles paid off. From 
more than 60 incidents of leaking or splashing in 1978, there were fewer than a 
dozen in the 1979 season. 

SAFE OPERATING PRAGTICBS STUDY 

In 1979 the AAR, in coopcnration with the supplier-supported RPI and the Chemi- 
cal Manufacturers Association, launched the Safe Operating Practices Study to 
identify operating practices used by railroads that make me transportation of 
hazardous materials safer. 

The study participants hope to determine why some railroads have fewer acci- 
dents involving hazardous materials than others by dra¥dng a relationshii> between 
low accident rates and specific operating practices. The study will consider such 
practices as placement of hazardous materials cars in a train, train speeds, and 
restrictions individual railroads place on trains carrying hazardous materials. 

These many industry test and research projects prove the industrsr's ability to 
recognize proolems and to find and implement solutions to them — as long as it can 
act freely. (Shelf couplers for pressurized uninsulated tank cars were developed and 
ready several years before the DOT would permit their installation.) The recent 
success with the reduction in the occurrence of leaks and splashes on shipments of 
corrosive fertilizers from the Southeast demonstrates the industry's ability to fine 
tune what is already a good system. The drastic decline in hazardous materials 
related ii^juries for 1979— plus the fatality record over the past decade— adds fur- 
ther testimony to the pnqx)sition that no drastic cure is needed for an illness that 
hasn't struck. 

INTBR-INDUSTRY TASK FORCE 

The research by the rail industry is not the only effort which has been made to 
improve a good safety record. A number of response training programs for railroad 
and local agencies' personnel have been put together and distrmuted. One source 
with excellent results is a group of railroad and chemical executives who met to 
discuss their common concerns about the safety of transporting hazardous xnAt&riala 
by rail. Out of this meetiiuf the Inter-Industry Task Force on Kail Transportation of 
Hazardous Materials was formed. 

One of the most significant accomplishments of the Task Force was the creation 
of a program— "Recognizing and Identifying Hazardous Materials" — aimed at saving 
the lives of the often volunteer emergency response forces. The program was de- 
signed to be shown to about 250,000 volunteer firemen. To date, over 100,000 have 
aUenkded presentations. It seeks to acquaint fire fighters with potential locations of 
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hazardous materials in their oommunities — ^hospitals, a^picultural supply dealers, or 
local gasoline stations— and to help them use this abilit;^ to recognize dangerous 
commodities for their si^ety at the scene of a transportation accident. Viewers are 
told where to find shipping documents such as waybills or train manifests and how 
to use the information on those papers to identify the products, (hice identification 
is accomplished, the program demonstrates several available sources of emersency 
information— publications of the Bureau and other recognized experts— and tbe 
CBfA's CHEMTREC service. 

"Recognizinf^ and Identifying Hazardous Materials" was prepared by the shipping 
and transporting companies without government funding and is being distoibuted 
and shown at no cost to any fire company or community requesting it Because of 
the outstanding talents offered by the railroad and chemic^ industries in develop- 
ing the program and its distribution system, the total cost wUl be miniscule m 
orajparison to what is often thought of in programs of such scope. 

The Task Force also recommended that a crew of a train carrying hazardous 
materials be provided with a document identif|dng cars, t^eir positions, and the 
material in each. Crews are also armed with intormation concerning the corrective 
actions that should be taken by emergency personnel if the cars are involved in an 
accident resulting in the release of material. 

STANDARD TRANSPORTATION COBCMODITY CODE 

It was in an effort to eliminate the problems of identifying hazardous substances 
at the scene of an accident that the rauroed industry developed a special part dT the 
Standard Transportation Commodity Code to relate specifically to hazardous materi- 
als. The STC Code was already in use throughout the rail industry (and most of the 
ranainder of surface transportation as well) oecause it provided a commodity specif- 
ic indentiflcation number for each item known to move m commerce. 

Originally the STC Code was created for repeating movement statistics to the 
Interstate Commerce Commission. Because the STCC numbers were designed with 
electronic data processing in mind, the potential to expand the usefiilness of the 
seven-digit commodity identifiers is limited only by the needs and imagination dt 
the computer user. 

As a part of STCC, the raib-oads developed the ''49-Series" numbers, i.e., 49 000 



00, not to only identify hazardous materials but to rank them according to primary, 
secondary and teritary levels of hazard. Being product specific, STCC i^ntines each 
of the more than 1,600 commodities now r^^ulated by DOT. Such specificity is 
desirable. If a person is burned, for instance, the medical attendants will be able to 
kaow the exact name of the material (if it was so identified by the shipper) ratiier 
than just the generic "Flammable Liquid" descriptor. 

Through foresight the "49-Series" was also designed to be able to accommodate 
EPA-designated hazardous substances and hazardous wastes. Under the Comprehen- 
sive Environmental Response, Compensation, and Liability Act of 1980, known as 
"Superfund", carriers are required to notify the National Response Center of all 
releases of hazardous substances. Carriers obviously need to know that tii6y are 
carrying a hazardous substance in order to comply with any notification require- 
ment Tne Superfund Act requires MTB to list hazardous substances (in addition to 
those designated pursuant to section 311 of the Clear Water Act) as hazardous 
materials, preumably for the purpose of requiring shippers to inform carriers when- 
ever they offer hazardous substances for transportation. MTB has published a list of 
hazardous substances, but has not made any of its regu lations applice^le to sub- 
stances on the list. Contrary to Congressional intent, MTB has not required shippers 
to note on shipping papers that the Superfund hazardous substances are being 
transported. Incredible as it may seem, MTB has published a meaningless list. 

Of course, hazardous material identification is only the beginning of the uses to 
which STCC numbers are put. With computers, the generation of a train consist 
containing hazardous materials can also cause the generation of emergency re- 
sponse information to accompany those cars to destination. The information auto- 
matically triggered is that contained in the Bureau of Explosives' publication 
''Emergency Handling of Hazardous Materials in Surface Transportation" which 
has been widely distributed within the transportation and emergency response 
communities. 

Once the STCC number for a hazardous materials shipment has been entered into 
a railroad's computer, it can be put to a multitude d uses. As an example, if a 
particular commodity must for some reason be transferred from one car to another, 
the yard file can be electronically searched for an empty car last containing a 
commodity compatible with the load which must be transferred. Not only this, but 
the yard file can also show the presence and location of cars carrying materials 
which could be used to neutralize a spill. If such a car does not now exist in the 
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yard, the consists of inooming trains can be searched and, when the right match is 
made, its arrival time can be predicted. The potential for the beneficial manage- 
ment of hazardous materials traffic took a nuuor leap forward with the institution 
of STOC and the railroad industry believes tnat the benefits have only begun to 
flow. 

Against the proven success of the STC Code, MTB has adopted a United Nations 
numibering scheme, a four digit method of identifiers which supposedly has as a 
benefit the fact that the numbers don't mean anything. 

The regulations require that a 4-digit number (the UN-Code) become part of the 
shipping name, appear on all shipping documents, and be attached to tank cars. The 
alleged purpose is two-fold: first the United States would be brought back into line 
with the rest of the world and, second, the numbers provide access to an MTB- 
developed emergency guide book. 

According to information AAR has been able to gather, the UN-Code is not a 
universal, mtemational identification at all. Canada is still in the early stages of 
regulatorjr consideration. Great Britain has adapted it into a different system, and 
the migority of the European common market countries are nowhere near mandat- 
ing the UN-Code as the answer to perceived hazardous materials identification 
problems. 

More importantly, the proposed format, in the opinion of the Bureau of Explosives 
and other mdustey experts, could mislead the user to the detriment of safety. MTB's 
proposed guide is not commedity specific. It "lumps" ^ups of materials under a 
UN^Code number for reference to a common page withm the guide. Also the guide, 
which is meant to be used in an emergency situation by unfamiliar, local respond- 
ers, is subject to misuse if any of the numbers are transposed. While this is a fault 
common to any numeric system, it is especially so with a system which has no 
internal logic (where the numbers do not mean" anything but merely point to an 
index). 

Serious doubts should be cast on MTB's UN-Code both because it does not repre- 
sent the best that the stete of the art has to offer and because in an era of soaring 
inflation it simply does not make economic sense for a governmental agencsr to 
attempt to duphcate what the private sector already has in place and functioning. 

This problem is compounded oy MTB allowing easily understandable words suoi 
as "flammable" and "poison", which are presently found on placards, to be replaced 
by those obtuse numbers which are meaningless to most people and convey no 
immediate information to those involved in train placement or emergency response. 
Placards are the most effective method of conveymp^ information immediately. Not 
everyone present at an emergency will have the guidebook, and initial responses to 
the emergency are likely to be taken before the guidebook is consulted. Descriptive 
wording on a placard conveys invaluable information in a manner that cannot be 
duplicated by numbers, colors, or symbols. 

Despite strong opposition from recognized safety experts in the railroad industry 
(experts with more experience in the emeraency response needs at a derailment 
thim anyone), MTB not only refused to modify the alternate, but expanded it to non- 
tank cars, and an all-white diamond the size and shape of a placard was permitted 
for the display of UN-Code numbers on cars which are not required to be placarded. 
By authorizing four separate placarding systems, MTB has confused the primanr 
issue of safety, placed unwarranted training burdens on an industry with a superb 
safety record, and subjected that industry and all others engaged in the production 
and transportetion of hazardous materials to increased costs without increased 
benefito. 

BUREAU OF EXPLOSIVES 

Within the Association of American Railroads, the Bureau of Explosives is 
chaiged with the duty of advancing the railroad industrsr's superb safety record in 
the transportetion of hazardous materials. The Bureau opreates with a field force ci 
19 inspectors in the U.S. and Canada, a headquarters' professional staff of 8 and a 
laboratory staffed with three chemists. 

The field force spends most of its time performing safety audit inspections on 
railroad facilities and at the production and shipping sites of the Bureau's over 500 
member plants. During the course of a visit to, for instance, a member plant's tank 
car loading rack, the Bureau inspector will not onlv verify compliance witli applica- 
ble DOT regulations, he or she will meet with the loading rack personnel to explain 
new regulations and to stress the importance of follo¥ring the safest posdble prac- 
tices, whether or not codified in the regulations. 

These visito also occur between the Bureau inspectors and railroad emplc^ees 
working in yards, stetions, stores departments, and in train and engine service. 
Because of their special proximity to hazardous materials cars, a q;)ecial tepe/slide 
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show was developed l^ the Bureau of Explosives steering Committee for train and 
engine service employees. The program is designed to make it easier (and therefore 
safer) for operating employees to understand and foUow the rules on inspecting, 
switching, handling, and train placement of cars of dangerous chemicals. Several 
. mi^ railroads used the format and content of the Bureau program to produce 
their own, in order to meet the unique circumstances— whether by reason of special 
carrier rules, yard layout, traffic patterns or geography and climate — on individual 
railroads. 

Bureau inmctors also assist railroads in the mitigation of dama^ following 
derailments. Often the outcome of a discharge of hazardous conunodities can be 
materially affected by the early steps taken to clean it up. Sometimes, the safety of 
the wreck clearing personnel can be greatiy enhanced by a proper ordering of the 
priorities assigned to the rerailing, lading transfer or venting of tiie cars involved in 
the derailment. The Bureau personnel on scene at a derailment report to and work 
through the senior railroad official present. Nearly seventy five years of experience 
in helping the railroad industry and shippers of hazardous materials has proven the 
worth of this method of emergency response. 

This has been a lengthy, but necessary, listing of the recent achievements of the 
railroad industry in order to rebut S. 960's premise that rail transportation is a 
dear and present danger. As a result of various research projects; the retrofit of 
105, 112, and 114 tank cars; the training and inspection programs; and unprecedent- 
ed capital spending, today's railroad accident will seldom turn into yesterday's 
catastrophe. Given these facts, S. 960 is a dinosaur. 

Although industrv has taken the lead role in mcddng railroad transportation even 
safer. Congress still needs to carefiillv exercise its oversight of DOT in the area of 
hazardous materials. Two such problems — the proposal by the MTB to adopt the 
UN-Code and MTB's failure to make its regulations applicable to hazardous sub- 
stances identified by the EPA under Superiund — have already been explained. 

What is needed is a careful analysis of the total situation and of existing govern- 
ment studies and reports in order to direct scarce funds in ways that will provide 
the greatest payout m terms of improved safety. This is especially true in the case 
of S. 960 which would direct the Secretary to study training programs for enforce- 
ment of hazardous materials regulations, with the idea of creating new programs as 
well as delegating enforcement authority to the States. It would also direct studies 
of routing and prenotifLcation systems which have already been found to be unfeasi- 
ble. Finally, S. 960 would impose upon the transportation industry an additional 
Federal agency, FEMA, which has no experience in rail operations, but would be 
responsible for evaluating response programs and developing new ones. 

The Office of Technology Assessment (OTA) reported to this Committee in 1978, 
that the existing Federal safety laws, taken as a whole, provide sufficient statutory 
authority to desd with the exisiting hazards of railroad operations. Virtually every 
authori^ sponsored by S. 960 is already vested in the Secretary under present law. 

Additionally, the OTA found that many DOT regulations were put forward with- 
out adequate consideration of alternative responses or a clear understanding of the 
extent of the hazard. It is obvious that the proponents of S. 960 do not have a clear 
understanding of the likelihood of an extreme accident or alternative approaches 
already being used successfully. Their data on this subject — consisting as it does of 
the rapidly vanishing catastrophic release of hazardous materials— is irrelevant to 
S. 960's programs. 

Finally, as the OTA stated, consideration must be given to the fact that the basis 
for all safety questions are trade-offs between the acceptable levels of ridi, the 
benefit, and the costs. Critical to decisions about level (k risk is a determination 
about the probability and severity of accidents. Serious rail accidents where a 
disastrous release of hazardous materials occur are virtually a thing of the past. The 
programs envisioned by S. 960 are not designed to prevent such accidents and can 
have no appreciable effect. Against these deficiencies must be weighed the addition- 
al costs these programs would impose on railroads. 

A detailed look at S. 960 shows these defects more clearly. 

Section 120 provides that the Secretary shall conduct a study and evaluation of 
training programs conducted by Federal, State, and local agencies and private 
organizations for personnel involved in compliance with and enforcement of the 
Secretary's hazardous materials regulations. If the study indicates deficiencies in 
existing programs, he is to develop appropriate programs to be provided to interest- 
ed paities upon reouest. Also provided for is an information dissemination service to 
be maintained by the Secretai^. 

Section 121 takes this study and evaluation of training programs for personnel 
involved in enforcement activities one step further. It would auuiorize the Secretary 
to make grants to States for the development and implementation of programs for 
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the enforcement of Federal rules and standards, plus consistent State rules, regula- 
tions, standards, wad orders. Then the State may submit a plan whereby the State 
agrees to adopt responsilrility for enforcing Federal rules and consistent State 
regulations. A list of preliminary qualifications is included. 

Obviously, what States hope to gain from these two provisions is prevention of the 
rare, but highly publicized, catastrophic release of hazardous materials. The rail- 
road industry could not be in more agreement with this goal. However, these 
inspection proposals will not contribute to this end. Enforcement under HMTA is 
directed primarily to activities such as design specifications of manufjBCturers, ship- 
pers' packaging and loading practices, or placai^iing. As OTA found, this inspection 
program diners from other rail inspection programs because it is concerned with 
the involvement of hazardous materials in accidents and not with their causdng 
railroad accidents. The program is intended to ensure that the hazardous materials 
do not compound the seriousness of the accident The study by OTA indicated that 
there was no evidence to show that an increase in the level of inspections would 
inroduce an improvement in railroad safety. 

Moreover, some training programs are difficult to standardize. If thev are too 
generalized, they are unable to meet individual needs. This is particularly true at 
the shipper level where specific instructions are needed to properly load spjecific 
conmiodities. General standards may only confuse the loading personnel. Training is 
best handled by the individual industries, which should be permitted to use their 
own judgment as to what training programs best fit their needs. 

Tliere are two other concerns with States enforcing hazardous materials regula- 
tions. First, there is a constant need to ensure that State-employed inspectors meet 
Federal qualifications. Given the complex nature of the materiids being regulated, 
tl^ Federal rules are not always easy to understand. To permit enforcement with- 
out ensuring adequately trained inspectors who will not make mistakes would not 
advance safety, but deter it 

Second, State enforcement will breed redundancy as well as inconsistency. Theo- 
reticallv, a particular shipment could be stopped at each State border for a new 
inroection which would be based on that State's interpretation of the standards. 
Dinerences in State programs would develop into barriers to interstate commerce. 
This must not be allowed to happen. We appreciate the concern of localities about 
the transportation of hazardous materials. It is understandable that such concern 
has prompted lo^ cures through local legislation in the past, necessitating the 
exercise ^ DOT of its preemptive authori^ in favor of uniform national regula- 
tions. This is an intolerable situation. Local communities must be reminded that 
transportation of hazardous materials is a mobile, not stationary, problem. Widely 
dififenng requirements from place to place are likely to be counterproductive when 
taken together, loading to a more unsafe overall situation. An example of a well- 
intentioned local restriction which increases safety at other peoples' expense is 
routing restrictions, discussed infra. 

While we do not believe that any additional stud^ or inroection programs to 
enforce MTB regulations are warranted, any delegation shomd be limited to one 
specific State agency with state-wide responsibility. Enforcement authority should 
not include local agencies, as the result would be the exposure of industry to a 
confusing and dangerous proliferation of opinions. 

Any such system should make it clear that Federal law and Federal regulations 
preempt State standards except to account for particular local emergencies. The 
current congressional and judicial policy for national uniformity is sound and 
should be continued. Safety would not be advanced if railroads were subjected to a 
variety of enforcement in 49 different judicial and administrative systems. Because 
of the difficulty in defining "consistent , and the resulting confusion to carriers and 
shippers. State laws or regulations should be limited to adoption of Federal rules 
and regulations. 

It is absolutely essential to safe railroad operations that rules be unambiguous. 
The Federal regulations are complicated and it becomes more confusing when State 
regulations are added, jeopardizing industry training and inspection programs. The 
rules must apply uniformly, regardless of what State a train might be in. There can 
be no more unsafe arrangement than to introduce uncertainty into the interpreta- 
tion of rules and the enforcement of the safety standards governing transportation. 

Another problem to be avoided in any delegation scheme is the elimination ci 
direction or oversight by the Secretary lif States are permitted to assess penalties. 
The HMTA provides not only for substantial civil penalties of up to $10,000 per day, 
but also for criminal sanctions. Allo¥ang States to pursue their own paths in this 
area would defeat the concept of a national rail system, especially for carriers in 
weak financial conditi<Hi. If the States insist upon a role in inspecting, the partner- 
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ship arrangement provided for in the Federal Railroad Safety Act should be main- 
tained. 

Section 122 directs the Secretary to study routing of hazardous materials. If the 
Secretary finds that regulation is not needed, he must report to Congress why such 
regulations are not necessary. If the Secretary finds such regulations necessary, 
obviously he must then issue rules. 

While it may not be intended by the authors of S. 960, section 122 appears to be a 
directive requiring the Secretary to adopt routing regulations by requiring a report 
only in the instance of a negative finding. However, Congress has not made a 
finding that routing regulations are either necessary or beneficial and care must be 
taken to avoid any uncertainty as to the responsibility of the Secretary. 

The railroad industry is adamantly opposed to routing rail shipments of hazard- 
ous materials £ux>und population centers. Routing of trains is a decision made by 
railroad and shipper managements based upon many factors, including safety. In 
our opinion, current routing reflects the safest routing. Moreover, the Secretary has 
already studied this question under his existing authority and has rejected the 
concept. 

The Transportation Systems Center under the direction of DOT'S Research and 
Special Programs Administration issued a draft study last year analyzing a national 
policy for routing hazardous materials on railroads. One part of the analysis con- 
sists of estimating 1977 hazardous materials flow patterns on a national map and 
altmng those patterns to avoid populated areas. National average impacts were 
then computed with and without upgrading the secondary track which is almost 
always involved in a rerouting scheme. The other part of the analysis involves a 
case study of a localized area where alternative routings are possible. Thia method- 
ology will be extended to identify specific sites across the country where a change in 
routing appears to be advantageous. 

The report found that a blanket national materials routing policy, based solely on 
the avoidance of populated areas without significant and costly track upgrading on 
alternative routes, would be counterproductive. 

It was estimated from historical statistics that the expected number of casualties 
(deaths and ii^juries requiring medical attention) in 1977 would have increased by 
nearly 20 percent if shipments had been rerouted within each railroad's system, 
while maintaining the hiistorical junctions between railroads. Even if new junctions 
had been considered, thus implying a change in railroad market shares, there would 
have been a 10 percent increase in casualties. 

These aggregate national impacts arose because the advantage of reducing public 
exposure to hazardous materials shipments was outweighed by the disadvantages of 
forcing traffic onto track not maintained for volume shipments with longer trip 
lengths. If a population avoidance policy had been accompanied by the upgrading of 
all Class 1 track involved to Class 2 standards, there would have been a reduction in 
casualties. This reduction would have been approximately 4 percent in 1977 if 
historical junctions had been maintained and 23 percent if new junctions had been 
permitted. If all Class 1 and Class 2 track had been upgraded to Class 3 standards, 
there would have been about a 9 percent decrease in 1977 if historical junctions had 
been maintained and a 28 percent decrease if new junctions had been permitted. 

Conclusions have yet to be reached concerning the associated costs (excludinjg 
track upgrading) of rerouting hazardous materials shipments, although a report is 
expected in the next few weeks on these costs. A rough estimate of the cost of 
upgrading the approximately 50,000 miles of Class 1 track with a 10 mile per hour 
speed limit to Class 2 track with a 25 mile per hour speed limit is about $75,000 per 
mile if the rail is not replaced and about $150,000 per mile using relay rail. 

The second part of section 122 contains a provision requiring the Secretary to 
prepare a report on a prenotification system which would inform State or local 
governments in advance of the timing, nature, and routing of hazardous materials 
shipments through their jurisdictions. That such a proposal is given serious consid- 
eraticm is of grave concern. It diplays a distinct lack of understanding of the needs 
of State agencies and the realities of railroad operations. 

Local agencies cannot really want prenotification of every single hazardous mate- 
rial passing through their town. First, it is not feasible. Second, it will not help local 
offi^als to effectively respond in the event of an incident involving hazardous 
materials. It is beyond comprehension how a local government covdd use this 
information. 

Administratively, prenotification would be impossible for both the carrier and the 
local government. In many areas, hundreds of hazardous material shipments would 
pass through every hour, every day. It is unrealistic to think a carrier could supply 
or a local government digest this amount of information. 
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There is no aimple method of supplying advance notice because on through 
movements, or even at initial delivery, &e carriers themselves do not know what 
material wiU be received. Requiring advance notification in those cases would be a 
nightmare. Entire trains would be held at the point of interchange or in yards 
pending notification, creating horrendous backups. Such delays are counterproduc- 
tive and conflict with better-reasoned current regulation which prohibit unneces- 
sary delay of hazardous material cars. 

Tliere is a superior approach to the communities' concern — preplanning. The odds 
are so low that a derailment will even occur, let alone result in a spill of a 
hazardous substance, that conununities should concentrate on plans ocmipalaMe with 
many types of emergency situations. 

If hazardous materials are involved in an accident, identification of the commod- 
ity can be quickly made through the waybills which are required to identify hazard- 
ous materials, llie waybills must contain the proper shipping name, tihie hazard 
class, and the UN identification number. After identification, appropriate experts 
such as CHEMTREC can be contacted on a moment's notice. AU this negates the 
need to collect interminable paper. Neither a prenotification system not me estab- 
lishment dP a complex response system which (rfficials would rarely, i£ ever, use, and 
as a result have trouble remembering, would benefit local officials responsible for 
emergency response. 

Sections 123, 124, and 125 would aut horiz e the Director of the Federal Emergency 
Management Agency, also known as FEMA, to study and evaluate training pro- 
grams used by Federal, State, and local governments, and private organizations for 
response to incidents involving hazardous materials. If the Director finds these 
trmning programs inadequate, ne is to develop appropriate programs which will be 
provided upon request to training agencies. 

The Director will also have the authority to develop coordinated emeigency 
response by making grants to State and local governments to assess present re- 
sponse capabilities, including manpower, equipment, and assigning lead responsibili- 
ty. Finally, the Director is to conduct research and development activities to achieve 
effective emergency response capabilities. 

Again, additional training programs developed by FEMA are not necessary and 
there is no reason to believe iiiat they would be cost effective. We have no objection 
to further developing emergency response plans. While effective response to trans- 
portation accidents involving hazardous materials is very important, DOT, the rail 
and chemical industries constantly evaluate and improve programs already in place. 
Together they have developed a coordinated approach to a number of problems. A 
new agency's involvement is not necessary. 

One of the most vexing is the question, ''Who's in charge here?" Several entities 
t^ically present themselves and, depending upon such factors as the personality of 
the individuals involved and the state of Imowledge each believes the other has, a 
central focus may emerge which may or mav not represent the best solution. 

The three most common entities on site — at least at a derailment— are the rail- 
road (including, often, a wreck clearing contractor, several representatives of Clip- 
pers who have responded to the request of the railroad and the Bureau of Explo- 
sives district inspector augmented by such of the headquarter's professionals as are 
appropriate and available), the local emergency response forces (typically, the fire 
department, but often the Civil Defense forces and, increasingly, the state police) 
and the Federal on-soene-coordinator. 

The railroad's role as a common carrier means that, at least initially, it is 
responsible for the cars and commodities damaged. The unique legal status does not 
determine third-party rights or liabilities and it exists as a means of effectmg the 
restoration of vital transportation services. Any change in this role must be serious- 
ly examined in order not to disrupt the nation's rail network. 

The role of the emergency response forces is primarily one of the protection of 
lives and adjacent property. They cannot be expected to have the sophisticated 
knowledge of chemistry necessary to effect a complete clean up, nor can they be 
expected to be aware of the multiple differences between types of rail cars and Uieir 
canoes. 

"nie Federal on-scene coordinator is an official originally predesignated under the 
Clean Water Act to focus and coordinate the Federal response to the scene. In the 
event of the threat of serious environmental damage, and if the railroad for some 
unknown reason takes no action in mitigation, the on-scene coordinator has certain 
powers to "take over" and apply Federal resources to reduce the threat. 

Experience has shown — and remember that, with a good accident record, there 
has not been (fortunately) an overwhelming amount of experience — that most often 
these three units with different training and different missions achieve a consensus 
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approach to the handling of the situation and, with no particular drama, the 
damage is cleared and the transportation services restored. 

The railroad industry is unanimous in the opinion that, in the event of conflict 
about ''Who's in charge?'', the best single person is usually the senior railroad 
official present. First, this person is intimately familiar with the railroad environ- 
ment and knows where to go to ensure himself of the particular expertise needed. 
Second, the railroad will have primary fiscal and legal responsibility and so has the 
greatest incentive to take the right actions and make the right decisions about clean 
up and mitigation. Third, history shows that when anyone else steps in, optimal 
decisions are not made. On a more positive side, experience also demonstrates that 
senior railroad officials have almost always made the right decisions. 

The railroads and the communities they serve have, by and large, ei^oyed superb 
cooperation during emergency situations from the shippers of hazardous materials. 
When a train carrying chenucals goes on the mund, tne railroads have been able 
to call the shippers involved — even in the middle of the night— and to receive advice 
and on-scene response when necessary. 

No entity better typifies this than the chemical industry's CHEMTREC service. 
The Chenucal Transportation Emergency Center is st affe d by trained communica- 
tors 24 hours a day. When a call is placed to the CHEMTREC 800 number (800-424- 
9300), the person who answers can supply information on particular commodities 
and can contact the shipper to relay additional information. For a transportation 
emergency involvingchemicals, CHENfTREC can bring to bear a host of talent and 
expertise. CHEMTRECs services are so reliable and its lines of communications so 
fast that a number of railroads even use it to contact the Bureau of Explosives — 
thus saving a harried dispatcher for communications directly with the derailment 
site. 

Other than the Bureau, CHEMTREC can trigger a response from organizations 
like the Chlorep teams. The chlorine producers, realizing that they were shipping 
one of the deadliest and yet one of the most vital of the gases, created Chlorep to 
provide regional ''go-teams" who could respond to chlorine emergencies regardless 
of the identity of the producer/shipper. Other manufacturing groups, such as the 
producers of vinyl chloride, have also established "go-teams". 

If one were truly interested in helping those people who respond to transportation 
incidents, liability limitations would be considerea. In todaVs litigation-prone soci- 
ety there is some fear that voluntary actions— like CHEMTREC, Chlorep or even 
the on-scene response by an individual shipper — could lead to potential legal liabili- 
ty. The current costs of litigation are so astronomical that even being named as one 
chT the defendants in a law suit is a severe economic burden. 

One way to encourage all concerned — shippeiv, carriers, CHEMTREC, the Bureau 
of Explosives and others — to continue to provide their very beneficial services is to 
ffrant such volunteers protection from litigation. Often termed "Good Samaritan 
Laws," there are plans and model acts that should be considered for adoption on a 
nationwide basis. 

S. 960, however, only proposes to add another layer of bureaucracy. While the 
Director of FEMA is supposed to coordinate his efforts with DOT, it is FEMA which 
is g^iven the mcgor role. Generally, the railroad industry supports increased coordi- 
nauon between government agencies, but we feel very strong that DOT should 
remain the responsible agency in the area of train operations. There is no reason to 
FEMA into a highly specialized field in which DOT, not 



inje ct an agency such as 

F£MA, has the experience and knowledge. While FEMA may have experience in 
emeigency preparedness and response such as emergency medical services and 
housing victims, it does not have any expertise in railroad operations. Any study 
should be conducted by DOT with FEMA rendering appropriate assistance upon 
need. The railroad industry is appalled at the idea that even one more government 
body will be authorized to interfere in the business of operating trains. 

The railroad industry has demonstrated a remarkable ability to bring bout a 
safety record that rightfully inspires pride and it has even more importantly demon- 
strated an ability to keep improving on that record no matter how good it gets. As 
long as dangerous chemicals are vital to America's economy, there ^1 be a hazard- 
ous materials concern. The members of the Association of American Railroads 
believe that now is the appropriate time for that concern to mature from a crisis 
atmosphere to one of recognition of the worth of what has been, is being and will be 
done by the shippers and carriers of these materials. 

CONCLUSION 

I would like to end my presentation as I began it, by stating that the railroad 
industry is a safe industry. There are areas which can be improved, and we are 
working to improve them. But we are not looking at a problem which can be 
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addressed in a sweeping general way by a new law such as S. 960. Rather, it is a 
matter of addressing specifically each of the disparate causes of rail accidents and 
applsring to them the appropriate specially-tailored remedy. 

Senator Danforth. The next witness is William G. Kahler, 
chairman, Hazardous Materials Advisory Council. 

STATEMENT OF WILLIAM G. KAHLER, CHAIRMAN, HAZARDOUS 
MATERIALS ADVISORY COUNCIL 

Mr. Kahler. Thank you, Mr. Chairman, Senator Gorton. I am 
William G. Kahler, and Tm here today in mv capacity as chairman 
of the Hazardous Materials Advisory Council, which 1 shall refer to 
as HMAC. HMAC appreciates this opportunity to present its views 
on S. 960. 

HMAC is a nonprofit organization with an office in Washington, 
B.C. Its membership consists of approximately 260 corporations, 
firms and associations involved in the shipment and transportation 
of hazardous materials and hazardous wastes which are subject to 
the provisions of the Hazardous Materials Transportation Act of 
1974, the Resource Conservation and Recovery Act, and similar 
Federal laws. HMAC is the only national organization devoted to 
promoting safety in the domestic and international transportation 
of hazar(K>us materials which represents all modes of transporta- 
tion, shippers of varying size, container manufacturers, and carrier 
and shipper associations. 

HMAC believes that S. 960 reflects a responsible and construc- 
tive effort to accommodate the legitimate interests of State and 
local governments in connection with hazardous materials trans- 
portation. Appropriately, the bill also acknowledges the importance 
of such transportation to the Nation's commerce. Nevertheless, 
HMAC is concerned with the failure of S. 960 to clearly and un- 

Xivocally deal with the continuing problem of proliferating, and 
n conflicting, regulations at State and local levels. Accordmgly, 
HMAC regretfully finds that it cannot support the legislation in its 
present form. 

If enacted, S. 960 would make available Federal funds to estab- 
lish, under Federal leadership, programs for regulatory enforce- 
ment by local personnel and for assisting in State, local and region- 
al response to hazardous materials emergencies. Such programs, 
we believe, would be of great benefit to State and local authorities 
in meeting the responsibilities imposed upon them for the safety 
and security of persons and property within their jurisdictions. 

In our view, however, such programs would be less tnan effective 
if regulatory standards are permitted to vary from State to State, 
county to county, and city to city. S. 960, therefore, should clearly 
provide for uniformity among Federal, State and local rules and 
r^palations, and rather than the equivocal standard of consistency 
which appears throughout the bill. Indeed, experience has demon- 
strated that the concept of consistent local regulation, as now 
incorporated in section 112 of the Hazardous Materials Transporta- 
tion Act, has been an inadequate and unreliable guide to the 
proper relationship between Federal and local authority with re- 
spect to the r^^lation of hazardous materials transportation. 

It is important to emphasize that HMAC does not, at this time, 
seek to revise section 112 (although we would certainly applaud 
any legislative effort to alleviate the frustrating impediments to 
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commerce which that section has encouraged). On the other hand, 
we believe that any State desiring to participate in the Federal 
programs which S. 960 would create should be prepared to adopt 
Federal rules, r^^lations, and stsuidards. Continued proliferation 
of State and local regulations would undoubtedly dilute the benefi- 
cial effects of such programs by impairing uniform comprehension 
of regulatory requirements, thereby frustrating compliance and 
thwarting the development of quality training addressed to the 
essential elements of transport safety, emergency response and 
environmental cleanup. 

For the reasons which I have stated, HMAC respectfully urges 
the committee to modify the provisions of S. 960 to make clear the 
requirement for uniform regulation. Although we have prepared 
for that purpose specific revisions to the language of the bill, I 
would prefer not to impose on the committee's time by reading 
such revisions into the record. With your permission, I wUl include 
them in part A of the attachment to this statement which I will 
submit to the committee's staff. 

Because of the overwhelming importance of r^^latory uniform- 
ity, I have elected in this statement to concentrate on that issue. 
ImAC, however, has a nimiber of additional concerns with the 
provisions of S. 960 which we would respectfully offer for considera- 
tion by this committee. Again, rather than burden your time, we 
will include such observations in part B of the attachment. 

I wish to thank the committee, on behalf of myself and HMAC, 
for your attention to these remarks. I would be happy to try to 
answer any questions vou may have. 

[The attachment follows:] 

Attachment 

part a— proposed revisions pertaining to uniformity 

(1) In Sections 2(aX5) and 2(bXl), change "greater consistency" to "uniformity". 

(2) In Sections 121(a) and 121(bXl) of Subtitle B, place a period after "title" and 
delete "'and consistent State rules, regulations, standards and orders". 

(3) In Section 121(bXlXE) of Subtitle B,. add "uniform enforcement practices, 
procedures and penalties". 

(4) In Section 121(c) of Subtitle B, change the first portion of the second sentence 
to read as follows: 

Whenever the Secretary finds, after affording due notice and opportunity for 
comment, that a State plan previously approved is not being followed or that it has 
become inadequate to assure uniform enforcement of rules .... 
(Changes or additions are underlined.) 

(5) fii Section 121(d) of Subtitle B, place a period after "title" (in the first sen- 
tence) and delete "and consistent State rules, regulations, stcmdards and orders". 

PART B— ADDITIONAL OBSERVATIONS 

(1) In Section 3, chcuige the proposed new paragraph (3) of Section 103 by deleting 
therefrom "or a transportation-related function such as loading, unloading, packag- 
ing or stowage". The definition of "transportation" in existing Section 103(6) alrea^ 
includes such "transportation-related" functions, with the exception of "packaging* . 
The inclusion of ''packaging" would unduly broaden a proper definition of the term, 
"incident", and could be improperly construed to broaden the definition of "trans- 
portation" for purposes of the Act. Since packaging normally is performed at a fixed 
facility and is not directly or necessarily related to the actual movement of goods, it 
should not be construed as a "transportation-related" function for such purposes. 

(2) In Section 120(c) of Subtitle B, delete the last sentence. The Secretary already 
has the requisite authority and, due to its vagueness and uncertainty, this sentence 
oould be improperly construed to unduly broaden such authority. 
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(3) In Section 121(bXl) of Subtitle B, delete paragraph (D) and substitute therefor 
the following: 

Authorize any officer, employee or agent to enter upon, inspect, and examine, at 
such reasonable times and m such reasonable manner as may be established and 
required by the Secretary, the records and properties of persons to the extent such 
records and properties relate to the facilities or operations specified in Section 109(c) 
(l)and(2). 

Paragraph (D), as presently written, is excessively vacnie and should be conformed 
to Section 109(c) of ttie Act to assure that State plans do not permit the exercise of 
State or local power in excess of Federal authority. 

(4) In Section 122(aXl) of Subtitle B, add a provision for consultation by the 
Secretcuy with private interests and organizations to the same extent as provided in 
Section 122(bX2) of Subtitle B. Additionally, in the first sentence of Section 122(aXl), 
delete the word, "interstate'', since the definition of "commerce" at present Section 
103 (1) is adequate. 

(5) In Section 122(aX2) of Subtitle B, delete the term, "and modes''. There is no 
reason to permit State or local governments to select one mode of transportation as 
preferred over any other. Such decisions could have severe economic consequences 
and should not be left to the inherently limited perspective of local jurisdictions. 

(6) In Section 122(bXl) of Subtitle B, add a provision requiring the Secretary to 
consider the number of shipments, vehicles, origins, destinations, and containers, 
the variety of alternative routes via alternative modes, and the economic and 
administrative burdens of providing and handling advance notifications to States 
and localities. Slee Senator Cannon^ remarks upon introduction of S.960 (Congres- 
sional Record, April 9, 1981, P. S3784). 

(7) In Section 122(c) of Subtitle B, add a proviso that participation in any demon- 
stration projects shall be voluntary. This is necessary to prevent mandatory partici- 
pation, without due process, in i>rograms which, by definition, are experimental. 

(8) Delete Section 123 of Subtitle B and combine the provisions thereof with 
Section 120 of Subtitle B. Separation of the studies pertaining to prevention and 
reeponse is duplicative and inefficient. 

(9) In Section 124 of Subtitle B, the authority to make grants for emergency 
planning should be vested in the Secretary of Tnmsportation, who would be author- 
ized under Section 121 of Subtitle B to make grants for enforcement programs. The 
dispersion of such authority to different Federal agencies is likely to oe duplicative 
ana wasteful. By reouiring the Secretly to consult with FEMA, the expertise of the 
latter could be made available to DOT. Additionally, Section 124(c) requires the 
Director of F^MA to promote the establishment of regional emergency response 
pro-ams, while Section 120(d) requires the Secretary to encourage estabushment of 
resnional training centers. 

There is no assurcuice, however, that such promotions would be coordinated, or 
even that the regions would be the same in each case. (10) In Section 125 of Subtitle 
B, the authority to conduct research and development activities should be vested in 
the Secretary, for reasons similar to those specified in (9), above. Additionally, 
Section 125(3) should be deleted because the Secretary would have sufficient author- 
ity under Section 12(Kc), as modified in accordance with (2) and (8), above. 

(11) In Section 126 of Subtitle B, make such changes as may be appropriate to 
accommodate the changes proposed at (8), (9) and (10) above. 

Senator Danforth. Senator Gorton. 

Senator Gorton. No questions. 

Senator Danforth. I would like to ask you a factual question, 
not a legal question. Let me begin it this way. The transportation 
of hazardous material, is that normally purely an intrastate activi- 
ty or is it something that as a matter of course is interstate? 

Mr. Kahler. I think the msgority of hazardous materials trans- 
portation is in interstate commerce, although there certainly is a 
sufficient amount of intrastate. 

Senator Danforth. Is local r^ulation of hazardous waste trans- 
portation, your factual understsmding, a burden on interstate com- 
merce? 

Mr. Kahler. We have seen numerous cases where communities 
have their own particular route. This does provide an impediment 
to interstate commerce. This is why we believe that the bill, S. 960, 
if it 3re restricted to uniformity with Federal requirementB would 
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allow local and State persons to participate, yet at the same time, 
eliminate or reduce this problem we are currently experiencing. 

Senator Danforth. Is it a problem now? 

Mr. Kahler. It is a problem now. It is continuing to grow. 

Senator Danforth. Would you describe the problem a little more 
fully? 

Mr. Kahler. Well, the problem that we are seeing is that com- 
munities tend to address the transportation of hazardous materials 
without an adequate understanding of the background that has 
gone into making the Federal regulations. They tend to come up 
with their own restrictions, in some cases, outright bans as men- 
tioned earlier. This can result in unsafe conditions. We in the 
transportation industry are quite concerned about this. 

Senator Danforth. Is it common or uncommon for local commu- 
nities or State governments to impose requirements that are 
unique, or that are peculiar to that particular political subdivision 
or State? 

Mr. Kahler. I think it's something that is growing. It is at a 
relatively low level now, but it is on the increase. And, yes, we are 
seeing where they tend to, as Mr. Wight pointed out, I think it was 
Mr. Wight, shipments tend to be directed from one community into 
another ccnnmunity, and cause problems in the neighboring com- 
munity without due regard for their needs. 

Senator Danforth. So you say that it is not particularly wide- 
spread, but it is a growing phenomenon? 

Mr. Kahler. Yes. 

Senator Danforth. That a community, a municipality 

Mr. Kahler. Municipality. 

Senator Danforth [continuing]. Would establish its own peculiar 
requirements, ordinances, pertaining to the transportation of haz- 
ardous materials? 

Mr. Kahler. Yes; municipality, county. 

Senator Danforth. It is your view as a matter of fact that when 
it does that, it does have an interstate commerce impact? 

Mr. Kahler. Yes; in most cases I would. Not all cases because 
there are certain communities that may be out of the interstate 
routings. 

Senator Danforth. Would you say that the climate for making 
governmental decisions as to hazardous materials transportation in 
a local community is generally a climate of rationality, or is it a 
climate that often is very heavily emotional? 

Mr. Kahler. I think it is inclined to be heavily emotional. 

Senator Danforth. And the people who make the decisions are 
dty councilmen? 

Mr. Kahler. City councilmen, representatives of the fire depart- 
ment or police department, or whoever the safety officials might 
be, may not have an adequate understanding of the transportation 
of hazardous materials, and may have built the system that we 
have today. 

Senator Danforth. When Mr. Wight was here from New Hamp- 
shire, he discussed the very public demonstrations relating to nu- 
clear energy powerplants in New Hampshire. And how terribly 
emotional and heated that subject can be. 
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Last year when we were dealing with the question of cleanup of 
hazardous waste sites, the soncalled superfund bill, how very public 
and I think there was a cover stor^ in, I believe Time, maybe 
Newsweek, on the subject. And last October I was in Macon, Mo., 
and the great controversy in that community at that time was 
hazardous waste disposal. 

When the issue comes alive in a community, it comes alive in a 
very volatile way. Would you agree with that? 

Mr. Kahler. Yes; I would say so. 

Senator Danforth. And it would be possible under those circimi- 
stances for, say, city councilmen or nonelected officials, but who 
are appointed by elected officials, to make decisions with respect to 
hazardous waste material which are made in the heat of the public 
passion and made in a way which would create variations from one 
commimity to another and would have an effect on interstate 
commerce, is that your view? 

Mr. Kahler. Yes. 

Senator Danforth. Thank you very much. 

Mr. Kahler. Thank you, sir. 

Senator Danforth. The next witness is Albert B. Rosenbaimi, 
m, assistant managing director. National Tank Truck Carriers. 

STATEMENT OF ALBERT B. ROSENBAUM, III, ASSISTANT MAN- 
AGING DIRECTOR, NATIONAL TANK TRUCK CARRIERS, WASH- 
INGTON, D.C. 

Mr. RosENBAUM. Thank you, Mr. Chairman. I am Al Rosenbaimi, 
assistant managing director of National Tank Truck Carrier. 

I am here today in place of Clifford Harrison, who is unable to be 
present because he is appearing in a court in Boston in a case 
mvolving local hazardous material regulations. 

We have prepared a full written statement. With your permis- 
sion, I would like that put in the record and I will summarize the 
statement for the benefit of time. 

Our organization is a national trade association. Our 225 mem- 
bers transport a variety of commodities in bulk, in tank vehicles. 
Since most of the commodities we haul fall in the category of 
hazardous materials, our interest in S. 960 is substantial. 

Initially, we wish to note that the proposed amendments are 
noted as the beginning of a much needed refinement of existing 
law. We urge the committee to keep in mind that the transporta- 
tion community views the HMTA as one piece of a complicated 
legislative puzzle in that its regulations must be reconciled with 
other pieces of Federal legislation. 

Today we will comment on proposed amendments and suggest 
additional areas where we believe legislative correction and direc- 
tion is needed. 

Mr. Chairman, we wish to note that there are areas of hazardous 
materials transportation safety not presently contemplate^ in 
S. 960 which if added would make significant contributions to more 
effective Federal and State local enforcement. 

The first two areas are simple. One, we ask that the present 
section of HMTA dealing with registration be changed from per- 
missive to mandatory language. We believe the Secretary should be 
directed by Congress to compile a master of all carriers of hazard- 
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ous materials, private for hire interstate, intrastate, regardless of 
mode. 

Presently, the enforcers are referees in a game where they don't 
know who the players are. 

Next, we ask that the act be amended to require motor carriers 
of hazaj-dous materials to indentify each vehicle with their name, 
city, and State. Again, enforcers must know with whom they are 
dealing. 

A third addition is not simple nor noncontroversial. What we 
seek is a truly workable section dealing with Federal preemption. 
Our industry knows firsthand that the present section 112 of 
HMTA just doesn't work. Our association is presently involved in 
three different Federal courts in Boston, the State of Rhode Island, 
and New York City, in protracted litigation involving State and 
local tank truck rules. 

We believe these rules are inconsistent with the Federal r^ula- 
tions and are a burden on interstate commerce. These local stat- 
utes run the gamut from total bans on transportation to special 
signs and placards/all redundant and/or different from Federal 
rules. 

Unfortunately, it would appear that the action being taken by 
the three jurisdictions I have noted is just the beginning. Nimier- 
ous other States and municipalities are considering their own haz- 
ardous materials rules. 

However, the ordinances for the city of Boston are perhaps clas- 
sic. In that city, present rules ban all through traffic of trucks 
laden with certain amounts of six classes of hazardous materials. 

A 6 a.m. to 8 p.m. ban exists, and violators are subject to civil 
and criminal penalties, but for purchasing $600 worth of permits 
from the city, a carrier may conduct business as usual. 

Mr. Chainnan, it's not our intention to demean the proclivities of 
the city fathers of Boston or anyone else. We recognize and appre- 
ciate &e fact that local political leaders first feel the brunt of 
anxiety prompted by hazardous materials in their commimity and 
trucks bear the burden of the failures of all modes involved in this 
type of commerce. 

It must be recognized that these individual actions create impos- 
sible burdens on shippers and carriers which are essential to our 
lifestyle and productivity. Hazardous materials transportation is 
national, not local; interstate, not limited, because these products 
are used to make nearly everything we eat or use. 

Generally speaking, it has been our experience that promoters of 
local regulations are acting without general knowledge of the scope 
and efficacy of the Federal rules, and out of frustration borne of 
the reaUty of minimal Federal enforcement efforts. 

This bill calling for increased State enforcement efforts and prop- 
erly trained personnel would only alleviate half the problem as it 
now stands. For the transportation sector to be able to operate 
efficiently in compliance with rules, imiformity must be estab- 
lished. 

It's not enough to depend on determinations of consistency, since 
that term is subject to the whim and fancy of every echelon of 
official from city official to Federal judges. 
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We ask the bill be based on three principles. One, statutory 
presumption that Federal regulations have dominance. 

Two, powers granted to tlie Secretary shall not be abridged by 
State and local officials, and that permits, fees, et cetera, are 
unduly burdensome. 

Three, that the burden for obtaining waivers or exemptions from 
Federal regulations for communities with truly unique situations 
be placed on the State and local jurisdiction and that such waiver 
be obtained prior to the passage or enactment of the local law or 
ordinance involved. 

Mr. Chairman, there are an estimated 28,000 communities in the 
United States. I am sure I don't have to detail the potential chaos 
that would occur should these communities each impose their own 
regulatory barrier. 

We view as most significant in these proposals the change em- 
bodied in S. 960 and shift from enforcement responsibility for haz- 
ardous materials carriers from the Federal DOT to the l^tes. We 
support tins proposal. 

Presently there are two main entities within DOT exercising 
oversight. The MTB, which you have heard from today, and Bureau 
of Motor Carrier Safety. 

It's important to recognize that MTB has little or no enforcement 
capability while BMCS has only about 170 people in the field to 
check compliance of millions of trucks and thousands of private 
carriers, for-hire carriers, and shippers of hazardous materials. 

It's apparent that the Congress believes as we do that the bed- 
rock of a hazardous materials transportation safety program is 
responsible and responsive enforcement programs. 

Also, apparently Congress agrees we must utilize existing re- 
sources in the most productive manner possible. In point of fact 
enforcement resources of DOT's Bureau of Motor Carrier Safety 
are so slim that the Bureau has acknowledged the existing policy 
of nonendorsement against intrastate carriers even though intra- 
state trucks have a significant potential for violation and accident 
as does the interstate operator. 

Presently every State, county, and larger cities have in place 
police and other enforcement personnel who, with a modicum of 
training in the Federal hazardous materials r^ulation could re- 
place or augment over-the-road Federal enforcement on a daily 



We respectfully commend to this committee the activities of the 
State of niinois in this area. We believe Illinois demonstrates that 
a well-pkmned well-coordinated State program centered on trained 
State police holds much promise. 

We wish to stress that we are not advocating complete withdraw- 
al of the Federal element from the enforcement process. We recog- 
nize that a truly bona fide enforcement effort must cross State 
lines and political jurisdictions. DOT's, BMCS already has in place 
data processing capability to enable their staff to compare perform- 
ance of thousands of motor carriers. 

If you included the caveat that enforcement records be afforded 
to DOT for processing, a data base could be developed. Thus we 
would envision that the future role of BMC be one of data collec- 
tion, review, and regulatory refinement on an as needed basis. 
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Of course, we are not blind to the fact that the task of training 
enforcement personnel at the State level will take money, nor are 
we insensitive to the current temperament regarding budget out^ 
la3rs. 

We believe however, that the task could be completed with mini- 
mal expense using existing facilities and programs mentioned al- 
ready this morning. 

Next we come to the topic of routing and prenotification as 
outlined in section 122-A of the bill. We have no objection to any 
study of this nature. In fact, we believe the committee would be 
pleasantly surprised by the amount of work DOT has already com- 
pleted. 

We must admit reservations concerning subparagraph (aXSXA). 
We are concerned that forcing a bureaucratic determination as to 
whether or not any particular mode is, de facto, unacceptable for 
transportation of hazardous materials will prompt little more than 
political cat fights. 

For example, let's assimie that a particular Secretary or modal 
administrator within DOT was chosen from the ranks of the truck- 
ing, rail, barge, or pipeline industries. Such being the case, every 
determination called for in this section would be controversial and 
suspect to say the least. 

llie very basis of such determination would be open to attack 
since each and every competing mode can produce volimies of 
statistics proving we are the safest as we have already heard this 
morning. 

We don't think that this section offers much as far as new 
information and urge that it be stricken. 

Next, subsection (bXD. It deals with prenotification. Frankly, it 
strikes terror into our he€uts. We are cognizant of the fact that this 
subsection only calls for the Secretary to make a feasibility report. 

However, we can't overlook the political and social ramifications. 
Prenotification is much more complicated and much more difficult 
to deal with because you end up with a phone-a-thon system where 
each move involves a phone call to every jurisdiction and subdivi- 
sion along your route of travel. 

Many of our larger carriers have over 2,000 dispatches per day. 
So it's quite a difficult situation. 

Thank you for the opportunity to be here today. I will be happy 
to attempt to answer your questions. 

Senator Danforth. As I understand it, your view is that there is 
a problem of differing local and State rc^fulations on the transpor- 
tation of hazardous materials? 

Mr. RosENBAUM. Yes, sir, to say the least. We think that is a 
serious problem. 

Senator Danforth. Is it growing? 

Mr. RosENBAUM. It's growing. Ci the last 2 years, we have gone 
from one court to another. We have come upon (literally) over 20 
localities who have put in hazardous materials regulations for 
transportation by truck. 

Some of them come out of strictly hazardous materials in the 
classical sense that you see from DOT's list in 49 CFR 172-101. 
Others come out of the hazardous waste rules or hazardous sub- 
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stance rules or nuclear rules, like those talked about tiiis morning, 
in Georgia. 

So it's just not one source that these rules come from and it is a 
growing problem. 

Senator Danforth. Why isn't this, though, a local issue? Why 
should this be viewed as an interstate or national issue? Certainly 
communities are free to protect themselves to the best of their 
ability, aren't they? 

Mr. RosENBAUM. Yes, sir. Except where it would be a burden on 
interstate commerce. When you talk about local rules and local 
routings, what you do is basically transfer one man's risk to an- 
other. 

Boston's rules would push, as an example, the hazardous materi- 
al routes out of Boston. I think as it goes from Boston further west, 
each community would eventually have their own rules if the 
trend continues. 

So we would be running trucks to get from the Northeast to New 
York through New Hampshire to Quebec, Ontario, Ohio, and back 
around that way, to please everybody. 

That is just simply impossU)le. Moreover, the risks increase. 
Every mile a truck is on the road increases its risk for accident, 
either on its own or with the other traffic it meets. 

Senator Danforth. You are saying hazardous material is going 
to be transported anyhow, and that to the extent one community 
places limitations on how it's done, that would have an effect on 
transportation through other communities? 

Mr. RosENBAUM. Until such time as the Nation goes back to Mr. 
Jefferson's original idea of an agrarian economy, yes. 

Senator Danforth. It's my understanding that you also say that 
the Federal Government should preempt the field, correct? 

Mr. RosENBAUM. We think that the Federal Government should 
write the rules that govern transportation of hazardous materials 
throughout the 48 continental United States. We think that they 
should write the rules involving international transportation of 
hazardous materials. 

We think the State should be trained and given the funds to put 
its own enforcement people on the road. Once the rules are written 
let DOT rewrite them but let the States enforce them. 

It's an unworkable situation we are currently facing. 

Senator Danforth. You think the States should be the sort of 
enforcement arm of the Federal Government? 

Mr. RosENBAUM. Yes, sir, we have seen it in Illinois and we 
think they have done a fine job. They have sent their troopers to 
the training school in Oklahoma City. They are reasonable people. 

They maJke mistakes and admit it in the training period. Tliey 
have done a fine responsive job in cutting down the bad actors on 
the highway, and there is no question about it some trucks are bad 
actors. 

Senator Danforth. I am sure that the highway patrol people 
throughout the country are very responsible and very competent. 
But it would be unusual, wouldn't it, to put State law enforcement 
officials in charge of enforcing Federal requirements, I mean even 
with respect to the 55 mile an hour speed limit, which really is a 
Federal rule? At least we used the backdoor route of getting there. 



Digitized by 



Google 



81 

That is, the State government legislatures themselves legislate it, 
although they were forced to do it by the Federal Government. 

But when you say that the Congress is going to pass the statute, 
and a Federal department is going to establish the regulations 
pursuant to the legislation, and the Federal Government wouldn't 
do the enforcement, it's going to be done by the local law enforce- 
ment people, maybe there is some precedent that I haven't thought 
of. But it strikes me as being quite unusual. 

Mr. RosENBAUM. I don't think it really is unusual. There are 
people in the room who can give you the exact number but there 
are a large nimiber of States, more than half of them, that have 
already adopted 49 CFR 170 to 178 as their State hazardous materi- 
als rules. So they would be enforcing regulations they have already 
adopted in their State codes. 

Senator Danforth. What would happen if the State government 
said, well, our priority is not hazardous waste. Our priority is 
jaywalking. 

Mr. RosENBAUM. What would happen? 

Senator Danforth. We are going to use all of our law enforce- 
ment officers to enforce jaywalking. 

Mr. RosENBAUM. I think you would see a lot of jaywalkers in jail. 
Unfortunately, that is one of the proclivities of States. They tend to 
do what they think is important to them. Maybe that is what they 
should do. However, if they have laws on the books, I think they 
are required to enforce them. 

Senator Danforth. Well, it's true in all law enforcement. The 
law enforcement officials set their own priorities as to what laws 
should be enforced heavily and what should be relatively ignored. 
But you say that would be just the breaks of the game. 

Mr. RosENBAUM. Well, currently in attempting enforcement of 
the 55 mile an hour speed limit I know the Federal Government 
has used the carrot and stick approach of Federal highway funds. 
Maybe something like that could be worked out from wherever 
funds come from to train the States. 

Senator Danforth. Just one other question. Are tank truck car- 
riers normally insured for results of a hazardous waste lecikage or 
spills or disaster? 

Mr. RosENBAUM. Our carriers all carry insurance, of our 225 
members, we did a survey 18 months ago prior to the passage of 
the Motor Carrier Act, which indicated that every one of our 
carriers had at least $5 million worth of insurance and many were . 
up to $60 and $75 million level of insurance with layered cover- 
ages, and either primary or self-protection insurance. 

Senator Danforth. Is there an effect on rates, and also the 
availability of insurance? Is there an efTect on that of what precau- 
tions, safety precautions are in fact followed by the carrier? 

Mr. RosENBAUM. Yes, and there is also an effect on the insurance 
cost to the carrier, because in the trucking industry it is common 
for a motor carrier to operate with its insurance on a retroactive 
basis in that you pay a fee up front, say, on January 1 of the year, 
which is, let's say, $10,000. At the end of the year, on January 1 of 
the next year, the insurance company comes back and looks at you. 
If you had a good safety year, you get the money back. If you had a 
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bad safety year, you lose all your $10,000 in this example, and the 
next year it will be $20,000. 

So there is a definite monetary influence right off the bottom 
line for you to operate safely. Moreover the higher insurance levels 
that you have, the more often you have insurance company inspec- 
tors monitoring your programs. That is another incentive. 

Senator Danforth. Does that in fact happen? 

Mr. RosENBAUM. Yes. 

Senator Danforth. They make suggestions as to how to make 
the process safer? 

Mr. RosENBAUM. Sometimes it's more than suggestion. Some- 
times they tell you to do it or they will take away your coverage. If 
a company is hietving problems, they come in and help do a safety 
review and basically audit the program. When an audit like this 
occurs, everybodv in the safety shop and company is on their toes. 

When it IS all done, they get the word yes or no on the next 
year's coverage or the next year's premium. When you're operating 
on incentives within the company, in management, you have that 
incentive to do a good job. 

Senator Danforth. Do you think the Federal or State laws or 
local ordinances regulating hazardous materials transportation en- 
hance the safety of the American public? 

Mr. RosENBAUM. Federal laws? 

Senator Danforth. Any, Federal, State, local. Do you think we 
are safe because of these laws or do you think it is pretty well 
taken care of by the requirements of the insurance companies? 

Mr. RosENBAUM. Insurance companies are important, but the 
Federal hazardous materials regulations were developed over years 
and years of experience of operating trucks on the road. For in- 
stance, in the tank truck business, you have DOT specification 
vehicles. An MC-331 tank is the result of 30 years of experience, 
and it is quite a good vehicle. Local laws can't make a 331 anv 
better. Local laws can't make the inherent flexibility or adaptabil- 
ity of the vehicle to a certain situation any better. 

I think we are better off with Federal laws than we are with just 
strictly insurance overview. I think we are better off with the 
experience not only developed in developing the laws but also in 
the way the current regulatory structure works, where an idea is 
put before the country, and you have an opportunity to comment 
on it. And you get the best minds in each subject involved in it. 

So all in all I think it is a good system the way it is now. 

Senator Danforth. Thank you very much, sir. 

Mr. RosENBAUM. Thank you. 

[The statement follows:] 

Statement of Clifford J. Harvison, Managing Director, National Tank 
Truck Carriers, Inc. 

Mr. Chairman, my name is Clifford J. Harvison and I am Managing Director of 
National Tank Truck Carriers, Inc. (NTTC), 1616 -P-Street, N.W., Washington, D.C., 
20036. 1 have served the tank truck industry in a mcuiagement capacity for the past 
16 year s. 

NTTC is the national trade association of the for-hire tank truck industry. Our 
225 members specialize in the common carriage of commodities in bulk, in tank 
vehicles throughout the 48 Continental United States. Since most of the commod- 
ities we haul would fall into the regulatory categories of hazardous materials, 
hazardous substances, and/or hazardous wastes — our interest in the proposed legia- 
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lation is substantial, and we thank you and this Committee for the opportunity to 
testify. 

Initicdly, we wish to note that we view the proposed amendments to the Hazard- 
ous Materials Transportation Act as the beginning of some much-needed refinement 
of the existing law. We urge this Committee to keep in mind that the transportation 
community views the HMTA as but one piece in a complicated legislative pussle in 
that its provisions must be reconciled (in the marketplace) with the constraints of 
the Resource Conservation and Recovery Act, the Motor Carrier Act of 1980 and so- 
called chemical and oil "Superfimd" legislation, both enacted and pending. 

Mr. Chairman, my testimony, today, will concentrate in two areas. First, I will 
conmient on the prime thrusts of the proposed amendments; and, secondly, I will 
suggest additional areas wherein I believe legislative correction — and direction — is 
most needed, but not i nclud ed in S. 960. 

First and foremost, NTTC views the most significant change embodied within the 
proposal to be the shift in enforcement responsibility for hazardous materials carri- 
ers from the Federal structure (specifically, DOT) to the states. 

We enthusiastically support this concept. 

In explanation of this position, allow me to outline the following. Presently, there 
are two main entities, within DOT, exercising substantial oversight over the motor 
carrier industry— the Materials Transportation Bureau (under the Research and 
Special Programs Administration) and the Bureau of Motor Carrier Safety (report- 
ing to the Federal Highway Administrator). It is important to recognize that the 
Materials Transportation Bureau has little or no enforcement capability, while the 
Bureau of Motor Carrier Safety has only about 170 persons in the field to check the 
compliance of millions of trucks and hundreds of thousands of private and for-hire 
carriers, and shippers only nine of which are designated hazardous materials spe- 
cialists. 

Therefore, since it is apparent that the (Congress believes as we do — namely, that 
the bedrock of hazardous materials transportation safety is a responsive and respon- 
sible enforcement program — it would appear that three options exist — do noUung, 
hire a virtual "army" of Federal enforcers or utilize existing resources in a more 
productive manner. 

The biU suggests the latter alternative, and we agree. 

In point of fact the enforcement resources of the DOTs Bureau of Motor Carrier 
Safety are so slim that the Bureau has acknowledged an existing policy of non- 
enforoement against intrastate carriers, even though most highway safety analysts 
agree that intrastate truck transportation has as significant a potential for violation 
as does the interstate operator. 

Presently, every State (and their larger cities and other political subdivisions) 
have, in place, police and other enforcement personnel who, with a modicum of 
training in the Federal hazardous materials regulations could (we believe) signifi- 
cantly augment over-the-road enforcement on a daily basis to the point of replacing 
the Federal presence in this area. We respectfiiUy commend to this Committee the 
activities of the State of Illinois in the area, which we believe demonstrates the fact 
that a well-planned and coordinated State program, centered on a cadre of trained 
State police holds much promise for the future. 

We wish to stress that we are not advocating complete withdrawal of the Federal 
element from the enforcement process. We recognize that a truly bonafire enforce- 
ment effort must cross state lines and political jurisdicitions. DOT'S Bureau of 
Motor Carrier Safety already has in place (and in use) data processing capability 
which enables their staff and the staif of other Federal agencies to compare the 
relative safety performance of thousands of motor carriers. The prime sources of 
data entered mto this system are the motor carrier accident reports (BMC 50-T) and 
reports generated by DOT personnel following over-the-road equipment infections 
and audits of carrier records. Additionally, required ''Hazardous Materials Incident 
Reports" (DOT 5800.1), filed by carriers, are entered into the data base. 

Thus, if the various approved State plans (as envisioned by the proposed bill) were 
to include the simple caveat that enforcement records were to be forwarded to DOT 
for processing and compilation in a truly nationwide data base, NTTC believes that 
the objective of hazardous materials transportation enforcement would be enhanced. 

Thus, we would envision the future role of the Bureau of Motor Carriers Safety to 
be one of data collection, review and analysis for the purposes of directing compl- 
iance efforts and regualtory refinement. 

Of course, NTTC is not blind to the fact that the task of training enforcement 
personnel at the State level will take money, nor are we insensitive to the current 
temperment regarding budget outlays— particularly outlays for "new" money. We 
believe, however, that the taak could be completed with minimal expense. 
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In this regard, it should be noted that there already exist training facilities (such 
as those in Colorado and Oklahoma) which have outstcuiding programs suitable for 
expansion. Additionally any number of State police (and large, urban police forces) 
have training academies, where physical faolities currently exist. Tlierefore, we 
don't think that huge expenditures will be required to build physical plants. 

In short, Mr. Chairman, we are certain that between the use of existing facilities, 
plus the ready availability of training programs and aids generated by industry, the 
expenditure of funds can be kept to a minimum. 

Next, we move to the topic of routing and pre-notification as outlined in Section 
122(a) of the bill. 

Initially, we have no objection to any "studsr*' of this nature. In fact, we believe 
that this Committee would be pleasantly surprised by the amount of the work that 
the Department of Transportation has done, already, with regard to routing and we 
suggest that the 18 month time frame for the routing study could be cut, substan- 
tially. 

We must admit our reservations, however, concerning Subparagraph (aX3XA). 

In the first instance, NTTC is concerned that forcing a bureaucratic determina- 
tion as to whether or not any particulcu: mode is, defacto, unacceptable for the 
transportation of hazardous materials (either specific commodities or classes) will 
prompt little more than political cat fights. For instance, let's assume that a 
particular Secretary or modal Administrator is chosen from the ranks of the truck- 
ing, rail, bai^e or pipeline industry. Such being the case every determination called 
for in Section 122(aX3XA) would be controversisd and suspect. The very bases of such 
determination would be open to attack since, as this Committee and its staff are all 
too well aware of, each and every competing mode can produce volumes of statistics 
which proves that "we are the safest''. 

Trucks are "safest" until there's a collision; rails are "safest" until there's a 
derailment; barges are tiie "safest" until there's a fog or a run-aground; and, 
pipelines are the "safest" until there's an underground fracture. We just don't think 
that Section 122(aX3XA) offers any true solution to the public, carriers or shippers 
and we ui]ge that it be stricken. 

Subsection (bXD deals with "pre-notification", and, strikes terror into our collec- 
tive hecurts. We are cognizant of the fact that this subsection only calls for Secretary 
to make a feasibility report and we certainly can't oppose it, but, conversely, we 
can't overlook the political and social ramifications. 

To many people, outside the transportation community, pre-notification seems 
like an easy thing to do. "Why", they asked, "can't a certain carrier make a simple 
phone call to a local or state government and tell them what's coining through 
town?" 

What those who pose this seemingly rhetorical question fail to appreciate is the 
sheer volume of hazardous materials moving in this nation every business day. DOT 
estimates that over 100,000 petroleum tank truck deliveries are made daily — and 
over 90 percent of those involve hazardous materials. Of course, such does not 
include the thousands of tons of corrosive, gases, etc. which also move from industry 
to industij. 

Some of our larger members log over 2,000 dispatches per day, over 70 percent of 
which may be hazardous, and many of those move through five or more states and 
scores of local jurisdiction. All of a sudden the concept of a "simple phone call" 
becomes more akin to a phon-a-thon. 

Therefore, we respectfully suggest that this Committee review this section most 
carefully with the objective of narrowing the scope of the pre-notification study, 
substantially. 

Mr. Chairmcui, we do wish to note that there are some areas of the hazardous 
material transportation safety not presently contemplated in S. 960, but which we 
believe should be added and would make true contribution to more effective Federal 
and state oversight and enforcement. 

The first two areas are simple. Number one, NTTC asks that the present section 
of the Hazardous Material Transportation Act dealing with registration be changed 
from permissive language to mandatory language. Simply stated, we believe that 
the Secretary should be directed, by Congress, to compile a master list of all carriers 
of hazardous materials, private and for-hire, interstate or intrastate, regardless of 
mode. 

This registration should be a simple "census" type noting the name, address and 
phone number of the transportation enterprise — no more, no less. This listing 
should be distribuied to State governments and revised as needed. Frankly, we can't 
see how a responsible safety enforcement program can be conducted unless Uiose 
charged with the enforcement "know who the players are". 
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Secondly, NTTC asks that the Act be amended to require motor carriers of 
hazardous materials to identify each vehicle (used for the transportation of hazard- 
ous materials) with a corporate or individucd name and city and state of domicile. 
Again, enforcers must know with whom they are dealing. 

Our third proposed addition to S. 960 is (admittedly) not simple and it is contro- 
versial. What we seek is a much stronger and truly workable section dealing with 
Federal preemption of state and local laws and ordinances. 

NTTC knows, firsthand, that the present working of Section 112 of public law 
HMTA just doesn't work. Our Association is presently involved in three different 
Federal courts (in Boston, Rhode Island and New York) in protracted litigation 
involving state and local tank truck rules. We believe rules such as these are 
inconsistent with Federal regulations and/or are burdensome on commerce. These 
local statutes run the gamut from total bans on transportation to special signs and 
placards. 

Unfortunately, it would appear that the actions taken by the three jurisdictions, 
noted above is just the be^ning. Numerous other states and municipalities are 
considering their "own'' hazardous materials rules. 

The ordinance and regulations of the Qty of Boston are, perhaps, ''classics". In 
that City, present rules ban all through traffic or trucks laden with certain amounts 
of six classes of hazardous materials. A 6 a.m. to 8 p.m. ban on local deliveries of 
those commodities exists and violators are subject to both civil and criminal penal- 
ties. But, for purchasing $600 worth of permits from the City, a carrier may conduct 
''business as usual". A copy of the Boston regulations will be furnished for the 
record. 

Mr. Chairman, it is not our intention to demean the proclivities of the City 
fathers of Boston — or anyone else. We recognize and appreciate the fact that local 
political leaders first feel the brunt of public concern and anxiety prompted by 
nazardous materials in their communities. 

It must be recognized, however, that these individualized actions create impossible 
burdens on shippers and carriers of commodities which are essential to our me style 
£uid productivity. 

Generally speaking, it has been our experience that promoters of localized regula- 
tions have acted: (1) without general knowledge of the scope and efficacy of Federal 
regulations; and (2) out of mistration borne of the reality of minimal Federal 
enforcement efforts. 

This bill, calling for increased state enforcement efforts with properly trained 
personnel alleviates only half the problem. 

For the transportation sector to be able to operate efficiently and in compliance 
the concept of uniformity must be strengthened. It is not enough for the law to 
depend on determinations of "consistency » since that vague term is subject to the 
whim and fcuicy of everv echelon of official — from city attorneys to Federal judges. 

Functionally and fundamentally, NTTC asks that strong preemption language be 
incorporated in this biU and be baiaed on three principles: 

(1) a statutory presumption that the Federal nazardous materials regulations have 
dominance; 

(2) that the registration powers granted to the Secretcuy shall not be abridged by 
state and local officials and that requirements for permits, fees, etc. are considered 
unduly burdensome; and, 

(3) that the burden for obtaining waiver or exemption from Federal regulations, 
for communities with unique situations, be placed on the state or local lunsdiction, 
and that such waiver be obtained prior to enactment of local laws and ordinance. 

Mr. Chairman, there are an estimated 23,000 communities in this nation. Fm sure 
I don't have to detail the potential chaos in transportation should just those commu- 
nities with populations over one million impose their own strictures and regulatory 
barriers. 

Again, I thank this Committee for the opportunity to testify and I'll be happy to 
attempt to respond to any questions or comments. 

[The following information was subsequently received for the 
record:] 

National Tank Truck Carriers, Inc. 

Washington, D.C., May ft 1$81. 
Senator Robert Packwood, 

Chairman, Senate Commerce, Science & Transportation Committee, 
Washington, D.C 

Dear Chairbcan Packwood: Thank you, first, for the opportunity to testify on S. 
960 on April 28th before your Conmiittee. 
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This letter will follow up our comments concerning the tank truck transportation 
of hazardous materials, especially as they regard the Michigan Highway Safety 
Institute study. 

Frankly, Mr. Chairman, we are in favor of the states being permitted to increase 
the allowal>le width of highway vehicles from 96" to 102". We support this change 
for three reasons: (1) safety— wider tank trucks will lower the center of gravity of 
the vehicles, making them more stable and less susceptible to overturn; (2) produc- 
tivity—by widening trailers, more cargo can be handled per trip. Additionallv, two 
standard pallets may be placed on the vans and flat bed trucks operated by NTTC 
members; (3) accident exposure — this change would reduce acciclent exposure be- 
cause fewer trips would be required since more freight could be handled per vehicle. 
Fuel would be saved for the same reason. 

Therefore, I doubt that you can And cuiyone with even the slightest knowledge of 
transportation and distribution against chcmging the allowable width to 102' for 
trucks. 

Very truly yours, 

Albert B. Rosknbaum, m. 
Assistant Managing Director. 

Senator Danforth. Our final witness is William E. Johns, man- 
aging director, technical services division, American Trucking As- 
sociations, Inc. 

STATEMENT OF WILLIAM E. JOHNS, MANAGING DIRECTOR, 
TECHNICAL SERVICES DIVISION, AMERICAN TRUCKING ASSO- 
CIATIONS, INC. 

Mr. Johns. Mr. Chairman, my name is William E. Johns. I'm 
managing director of the technical services division of the Ameri- 
can TVucking Associations, Inc., ATA. I previously held other posi- 
tions in the trucking industry, including that of ATA director of 
safety. For the record, ATA is domiciled in Washington, D.C. We 
are a federation of 51 State trucking associations and we have 13 
national conferences, which represent v€uious types of truck oper- 
ations. 

I understand that the subcommittee is short on time at this 
he£tring, so TU keep my remarks brief. We will submit written 
comments on those portions of S. 960 that are of particular interest 
to the trucking industry. 

One of the important purposes of S. 960 stated in section 2(b) is 
to promote the public safety by providing for increased coordina- 
tion among the various levels of Government and greater consist^ 
ency among Federal, State and local rules and regulations. The 
trucking industry is certainly in agreement with that purpose. We 
believe it needs to be strengthened. To protect the public interest 
for safe and efficient transportation of hazardous materials, this 
act should protect against impractical laws and should promote 
greater uniformity among Federal, State and local hazardous mate- 
rials laws and regulations. Too often. State and local laws are 
based on emotion rather than on knowledge of hazardous materi- 
als. Too often they are based solely on local concerns without 
consideration of transportation needs of the Nation. 

For well over 1 year American Trucking Associations, and two of 
its affiliates. National Tank Truck Carriers and Massachusetts 
Motor Transport Association, have been contesting requirements of 
the city of Boston which would establish new definitions of hazard- 
ous materials, require pickup and delivery of hazardous materials 
at night, and, among other requirements, impose burdensome rout^ 
ing restrictions on trucks transporting hazardous materiids. 
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The Boston problem is part of a trend toward additional restric- 
^ons by States and localities such as Buffalo, Wilkes-Barre, and 
3ula, Mont., which tried to force radioactive material trucks 
bff interstate highways onto less safe roads. This trend is continu- 
and appears to be increasing at a faster rate. With the prolif- 
eration there is a greater variation of requirements, more confu- 
jsion among transporters and shippers about how to comply, and 
(less ability to operate safely and efficiently. There are several 
needs in Federal legislation that can mitigate the problem. 

First we need Federal requirements for strict uniformity for 
interstate and intrastate transportation among the Federal, State 
and local governments on such matters as shipping dociunents, 
labels, plac£u*ds, equipment, and containers. There must also be a 
requirement for Federal guidelines that establish a framework 
within which the States and localities can establish regulations 
applicable to local matters such as routing of vehicles. 

There needs to be a requirement for review of State and local 
hazardous materials laws by the Secretary of Transportation to 
eliminate inconsistencies with Federal requirements and to assure 
that such laws are necessary and will not unduly burden com- 
merce. 

Mr. Qiairman, we believe that the States and localities must 
have the opportunity to contribute to the hazardous materials reg- 
ulatory process, but the Congress must establish controls which 
insure that safe and efficient hazardous materials transportation is 
provided on a State and local level. 

In closing I would like to read the official statement of the ATA 
executive committee on the matter of legislation to insure uniform- 
ity of hazardous materials laws and regulations and I quote: 

That Congress declares that laws, rules, regulations, orders and stcmdards relat- 
ing to the safety of highway transportation of hazardous materials shcdl be nationcd- 
ly uniform to the extent practicable. A state may adopt or continue in force any 
law, rule, regulation, order or standard relating to the highway transportation of 
hazardous materials until such time as the Secretary has adopted a rule, regulation, 
order or stcmdard covering the subject matter of such state requirement. A state 
may adopt or continue in force an additional or more stringent law, rule, regulation, 
order or stcmdard, relating to the highway transportation of hazardous materials 
when necessary to eliminate or reduce an essenticdly local safety hazard and when 
not incompatible with any federcd law, rule, rc^idation, order or stcmdard and when 
not creating an undue burden on interstate commerce. 

Mr. Qiairman, that concludes my remarks. I have not recom- 
mended specific wording for the revision of the Hazardous Materi- 
als Act to improve section 112. We will do so in our written 
comments. 

I thank you for the opportunity to present this testimony, and if 
you have any questions, I will be happy to answer them. 

Senator Danforth. Thank you very much for your testimony. I 
appreciate it. 

Mr. Johns. Yes, sir. 

Senator Danforth. The record will be kept open for an addition- 
al 2 weeks for the submission of any additional testimony or any 
questions by members of the committee. 

That completes the hearing. 

[Whereupon, at 12 o'clock noon, the hearing was concluded.] 
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ADDITIONAL ARTICLES, LETTERS, AND STATEMENTS 

Statement of Abthur J. Schultz, Jr., President, Steel Shipping Ck>NTAiNER 
In stitute , With Concurrence by Morris Hershson, President, National 
Barrel & Drum Association 

Gentlemen: The Steel Shipping Container Institute, hereinafter referred to as 
SSCI, 2204 Morris Avenue, Union, New Jersey 07083, is a nonprofit National Trade 
Association, whose members are engaged in the production of new steel shipping 
pails and drums. At the present time, tibere are 36 member companies in the United 
States producing 90 percent of the steel drums and pails manufactured in the 
United States. These 36 member companies operate 85 plants throughout the 
United States, producing 50 million drums, of which 30 million are reusable 55 
gallon drums, and 100 million pails, annually. 

This statement is submitted jointly by SSCI and the Nationcd Barrel & Drum 
Association, hereinafter referred to as NABADA, 910 17th Street, N.W., Suite 912, 
Washinton, D.C. 20036, which is also a non-profit Nationcd Trade Association. At the 
present time there are 150 companies who are members of NABADA in the U.S. 
and who are reconditioning 40 million drums annucdly at 160 plant sites. 

President Arthur Schultz, Jr. of SSCI and President Morris Hershson of 
NABADA, have appeared jointly before officials of the Office of Hazardous Materi- 
als to present recommendEitions to restrict hazardous waste packaging authoriza- 
tions in steel drums to those drums which are either new or reconditioned and 
tested. These recommendations were not accepted for lack of statistics concerning 
actual incidents involving the use of untested, unconditioned drums. We believe 
that the potential for harmful discharge of hazardous wastes is higher than for 
commercial products because of the potential difference in quality of package com- 
ponents and quality of supervision and training for packaging wastes. 

The SSCI and NABADA have been and continue to be strong supporters of the 
Department of Transportation (DOT) in its work concerned with safe transportation 
of hazardous materials. We share also the objectives which we believe motivate this 
hearing, namely, to re-authorize DOT responsibilites for hazardous materials trans- 
portation, and to study training and regulatory programs related to the prevention 
of accidents. 

Our particular objective in this statement is to emphasize that regulations and 
training concerning the use of steel drums, which are so widely used for the safe 
transportation of hazardous materials may also require some special attention in 
the case of hazardous wastes. We wish to draw your attention to the fact that new, 
and in some cases reconditioned drums, are authorized for the transport of hazard- 
ous materials, while untested, unreconditioned drums are excluded. 

This strict authorization is based on the need to use high quality containers and 
closures to minimize accidental discharge of contents. Sinular high quality is not so 
strictly required for hazardous wastes and we foresee the possibility of careless 
oversight in waste packaging, which is unlikely to receive the care in closure and 
shipment that a shippers saleable products might receive. We also foresee the 
possible rapid deterioration and disintegration of buried containers, because of these 
loose requirements. 

We recommend that trainers and regulators require that only new or recondi- 
tioned and tested drums be used for transportation of hazardous wastes, and that 
publicity be given to the need of shippers to instruct waste packagers in the use of 
hi^ quality components, properly assembled before hazardous wastes are cdlowed 
to leave the generator's site. 

Thank you for the opportunity to present our views and recommdations for 
consideration by this committee. We are pleased to offer further information and 
assistance which may be useful for effective regulation and training for the safe 
transportation of hc^ardous materials and ha^u-dou wastes in drums or pails. 
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Statement of the American Gas Association 

The American Gas Association (A.G.A.) submits the following statement on 
reauthorization of the Natural Gas Pipeline Safety Act of 1968 (NGPSA).^ A.G.A. is 
a national trade association representing nearly 300 natural gas transmission and 
distribution companies for nearly 85 percent of the nation's total annucd gas utility 
sales. 

A.G.A. took an active interest in S. 411 and H.R. 51, the two legislative proposals 
of the last Congress which culminated in the Pipeline Safety Act in 1979 (the 
Pipeline Safety Act),' which amended the NGPSA. While the Pipeline Safety Act 
amendments to the NGPSA are not perfect— from our standpoint— they are work- 
able and our industry has encountered relatively few probfems in working with 
them. 

In addition to authorizin£[ appropriations for fiscal year 1982 and fiscal vear 1983 
for carrying out the provisions of the NGPSA, this draft legislation would amend 
the NGPSA as follows: ' 

The Technical Pipeline Safetv standards Committee (TPSSQ and the Technical 
Hazardous Liquids Pipeline Safety Standards Committee (THLPSSC) would be re- 
quired to meet at least twice each calendar year. Under the current §§ 1673(b) and 
2013(a), the TPSSC and the THLPSSC must meet no less than every six months; 
and. 

The current proposal before the Senate would change the judicial review provi- 
sions in the NGPsA to cdlow parties affected by an agency action up to 90 days 
after that action to seek judicial review. 

A.G.A. has no fundamental objection to either proposed change. The first oroposal 
should have a positive effect of increasing the usemlness of 'n^SSC/THLSSC meet- 
ings. 

Although we are satisfied with the present judicial review provisions, we would 
not oppose the second change. However, we would oppose any comprehensive 
change which goes beyond the scope of this amendment, as did early, draft legisla- 
tive proposals which were considered — and rejected — in staff discussions. This draft 
would have placed parties on two separate remedial tracks and would have length- 
ened the resolution of challenges to agency action. 

FREQUENCY OF TPSSC/THLSSC MEETINGS 

A.G.A. concurs with DOT that the Technical Committee should not be held to the 
requirement of meeting every six months simply because the law requires these 
meetings to take place. They should meet at least twice a year with the timing of 
the meeting determined by events, not by statute. j 

A.G.A. understands that this amendment was suggested because the TPdSC was 
required by § 1673(b) to meet in December 1980, since it had been six montiis since 
the last 'n>SSC meeting (in June, 1980). According to DOT,« that meeting was 
unnecessary since it was the third to be held in 1980, and would not have been held 
had it not been for the six month requirement in § 1673(b). 

Bringing together the technical esmrts who comprise these Technical Committees 
should be done only if a Technical CJommittee meeting is necessary to resolve issues 
of significance to the regulated industry and the general public, the proposal 
changes would satisfy these concerns. 

judicial review under the NGPSA 

A.G.A. opposes any amendment to the judicial review provisions of the NGPSA 
Sections 1675 and 2()05 that would create a sequential route for seeking relief firom 
agency action and, thereby, lengthen the amount of time that DOT has under law to 
make a decision regarding any challenge to agency action. Changes of this tvpe wUl 
only slow down an already laborious process. A.G.A. has taken tMs position n>r these 
three reasons: 

(1) the existing NGPSA judicicd review provisions are simple, and the gas industry 
has found them to be workable; 

(2) the only result of these types of chan^ will be to protract the period of time 
during which the agency can consider petitions for reconsideration; and. 



» Pub. L, 90-481; 49 U.S.C. § 1671. 

•Pub. L. 96-129; 93 Stot989; 49 U.S.C. § 1671. 

'Title m of the Pipeline Safety Act is reffered to as the "Hazardous Liquids Pipeline Safety 
Act of 1979". 

^L. D. Santman, Director of DOTs Materials Transportation Bureau, appearing before the 
House Subcommittee on Surface Transportation of the Energy and Commerce Committee on 
April 7, 1981, testified to this effect. 
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(3) DOT has not provided any specific reasons why this change in the NGPSA 
should be adopted. 

Consequently, A.G.A. opposes any changes in the present judicial review provisions 
of the NGPSA beyond extending to 90 days the deadline for filing for judicial review 
of an agency action. 

A.G.A. has had experience with the present judicial review provision in Section 
1675 of the NGPSA. Last year, DOT issued a regulation governing the siting, design 
and construction of liquefied natural gas (LNG) facilities.* A.G.A. was not satii^ed 
that several key arguments in its comments on the proposed rule had been ade- 
quately addressed in the final rule. Consequently, A.G.A. filed a petition for recon- 
sideration with the Secretary of Transportation. Under the existing rules of practice 
of the Materials Transportation Bureau (MTB),< A.G.A. had 30 days (from the 
issuance of the final rule) within which to file its petition for reconsideration. 
Concurrent with this 30-day time limit, A.G.A. had 60 days under Section 1675 of 
the NGPSA within which to file a petition for judicial review in the U.S. Court of 
Appeals. Since the MTB rules provide that filing a petition for reconsideration does 
not stay the effective date of a rule, A.G.A. chose to file a petition for judicial 
review under Section 1675 of the NGPSA.^ Had judicial review not been available as 
under Section 1675, A.G.A. member companies would have been faced with a duty 
to implement these effective rules with no response to or resolution of certain 
substantive arguments which the industry had made throughout this three year 
rulemaking and again in A.G.A.'s petition for reconsideration. 

It has been our experience that the judicial review provisions of the NGPSA, in 
coi^junction with the Administrative Procedure Act (APA), provide an adequate 
amount of time for both opponents of rules and for DOT to reach accommodation. 
The APA does not set any limit on the amount of time the agency can use in 
considering a proposed rule. MTB took nearly three years to issue its fmal rule. 
After such careful consideration of all comments in the proposed rule state, the 
agency should be able to resblve any additional concerns raised in a petition for 
reconsideration within the 30 day period from the filing of the petition for reconsid- 
eration (by the 30th day after agency action) to the time the party files a petition 
for judicial review (by the 60th day after agency action). 

Tlie only result of the type of changes considered and rejected during early staff 
discussions of NGPSA reauthorization would be to protract the time during which 
the agency can consider petitions for reconsideration. Currently, if the agency has 
not acted within 60 days, the party may seek judicial review. While current efforts 
on all levels of government are focusing on a "fast track'' for agency action, the 
changes proposed in early discussions with Committee staff on NGPSA reauthoriza- 
tion would have put parties who have requested reconsideration of agency action on 
a "slow track" (taking up to 150 days to resolve).. 

Finally, A.G.A. is concerned DOT has not shown any pressing need for changing 
the status quo in the judicial review provisions of the NGPSA. In his testimony of 
April 7, 1981, before the Subcommittee on Surface Transportation of the House 
Energy and Commerce Committee on NGPSA reauthorization, the strongest criti- 
cism offered by L. D. Santman, Director of MTB, regarding the current procedure 
was: 

"... time and resources will be allocated to judicial filings and . . . such filing 
will be subsequently withdrawn upon receiving favorable adnodnistrative action from 
DOT in response to the aggrieved party's administrative appeal.* 

A.G.A., however, does not believe that the current process need be changed, since 
our experience has not proven this process to be either deficient or disadvantageous. 

CONCLUSION 

A.G.A. appreciates the opportunity of providing its views on the proposed S. , 
the "Pipeline Safety Authorization Act of 1981". We would be glad to work with 
members of the Subcommittee on any aspect of our testimony. 



^A5 Fed. Reg. 9184; February 11, 1980, as amended by 45 Fed. Reg. 57403; August 28, 1980. 
•49 C.F.R. § 106.35. 

^American Gas Association v. Materials Transportation Bureau, D.C. Cir., Docket No. 80-1337. 
*Mimeo at page 16 of Santman's prepared statement. 
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National Association of Regulatory UTmry Ck>MMissiONERS, 

Washington, D.C., April H, 198L 
Hon. Bob Packwood, 

Chairman, Committee on Commerce, Science, and Transportation, 
U.S. Senate, Washington, B.C. 

Dear Chairman Packwood: The National Association of Regulatorv Utility Com- 
missioners (NARUC), whose members include the conmiissions of tne fifty States 
engaged in regulating utilities, respectfully urges you to support continued funding 
for the Natural Gras Pipeline Safety and Federal Railroad Safety programs at an 
undiminished level, plus an increase to compensate for inflation. 

As State commissioners actively participating in the Federcd-State partnership 
established by such legislation as the Naturcd Gas Pipeline Safety Act of 1968 and 
the Federal Railroad Safety Act of 1970, we value the continuation of these safety 
programs. We also value the joint effort of both Federal and State governments to 
regulate judiciously operations which must be carefvdly monitored and controlled to 
protect the lives ana property of our communities and the nation as a whole. 

The Natural Gas Pipeline Safety Pnw^ram. The Subcommittee on Surface Trans- 
portation is now considering H.R. 2961, a bill authorizijn^ appropriations for the 
pipeline safety programs for fiscal years 1982 and 1983. The funding to the States 
which would be provided by this bill is so insufficient that the operation and 
enforcement of these programs will be jeopardized. 

The NARUC has repeatedly pointed to the Natural Gas Pipeline Safety Act, and 
the program established by its authority, as a model for Federcd-State cooperation. 
The State commissions are included in the planning stages of the program; they are 
consulted regularly; and their opinions ana recommendations are heard and acted 
upon. 

Under this Act, a State agency, which has been certified by the Department of 
Transportation (DOT), may participate in monitoring and enforcing natural ^s 
pipeline safety stcmdards. If the agency enters a less extensive agreement with DOT, 
the agency may monitor the gas pipeline operations but has no actual enforcement 
authority. The Federcd government is authorized to grant up to 50 percent of the 
costs to the States for conducting such programs [49 UTS-C, Sec. 1674(dXl)]. 

In 1980, forty-seven States and Puerto Rico were involved in monitoring and 
enforcing naturcd gas pipeline safety standards under the Act: 50 agencies by 
certification and 4 by agreement. (Dielaware, Massachusetts, Nebraska, and New 
Jersey participated by agreement.) The Materials Transportation Bureau of DOT 
has received additional requests from two States which were not involved in the 
1980 program: Texas has requested funds for 1981, and New Mexico, which filed its 
request too late to be included in the 1981 program, will be participating in 1982. 

For fiscal year 1981, the participating State agencies have requested a total of 
$4,570,302 from the Materials Transportation Bureau (MTB). However, the MTB has 
only $i3,082,000 available for cdlocation to the States for their natural gas pipeline 
safety programs. 

In other words, the MTB would need approximately $1.5 million to fulfill these 
r eque sts from the States for fiscal year 1981. This year will be the first in which the 
MTB has not been able to match the full 50 percent of the costs to the States for the 
gas pipeline safety programs. With the inevitable inflation of the coming year and 
the continuing cuts in State revenues and budgets, the State agencies will be 
without the resources to operate and enforce their safety programs effectively. 

Federal grants-in-aid to the States for fiscal year 1982 are currently proposed at 
$3,618,000. Given the shortage of funds for fiscal year 1981, it is doubtfiil that the 
existing programs can continue functioning at necessary levels and there will cer- 
tainly not be enough funds for initiating new programs or furthering effortsby the 
States to expand or otherwise improve their existing programs, as the MTB has 
encouraged. 

The NARUC continues to support State regulation of both intra- and interstate 
naturcd gas pipelines under the Natural Gas Pipeline Safety Act of 1968 and again 
urges the Materials Transportation Bureau to encourage States to act as interstate 
events for the Federcd government. At its 92nd Annual Convention, held November 
1980 in Houston, Texas, the NARUC passed a resolution opposing any future efforts 
by the MTB to curtail the surveillance and compliance duties of State regulatory 
authorities which are authorized as agents of DOT and actively participating in the 
regulation and enforcement of interstate pipeline safety standards. (A copy of 
NARUC Convention Resolution No. 8 is attached.) 

The Association also urges that the Federal government fully support out-of-state 
travel and training needs for State gas pipeline safetv programs. Since a number of 
States have severely restricted or prohibited out-ofstate travel because of fiscal 
problems and since formal Federal training for gas pipeline safety personnel is only 
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conducted by DOT at the Transportation Safety Institute in Oklahoma City, Oklaho- 
ma, the NARUC has passed a resolution at its 92nd Annual Convention, endorsing 
the concept of 100 percent Federal funding for these out-of-state travel and training 
needs. (A copy of NARUC Convention Floor Resolution No. 15 is attached.) 

The Federal Railroad Safety Program. Similar to the Natural Gas Pipeline Safety 
Act, the Federal Railroad Safety Act of 1970 authorizes States to act as agents of 
DOT for the surveillance and enforcement of railroad safety standards. States may 
participate by certification or by agreement (which limits the State to monitoring 
duties). Also, as with the Natural Gas Pipeline Safety Act, the Federal Railroad 
Safety Act, as amended, authorizes the Federal government to grant up to 50 
percent of the costs to the States for running and enforcing their safety programs 
(45 U.S.C., Sec. 435, 444). 

The NARUC has recognized the value of this safety program, which has been 
based on the older aiid m^hly successful Natural Gas Pipeline Safety program. At 
its 92nd Annual Convention in November 1980, the Association encouraged all 
States not currently participating in the Federal-State Railroad Safety program to 
join and commended the Federal Railroad Administration for its efforts in improv- 
ing the joint safety program. (A copy of NARUC Convention Resolution No. 7 is 
attached.) Thirty States are currently participating. 

The Association continues to support the Kail Safety program and asks that the 
Federal Railroad Admimstration further stimulate State participation in the pro- 
gram. Ample funds should be provided for grants-in-aid to the States to maintain 
and broaden the Federal-State partnership in monitoring and enforcing rail safety 
standards. 

Sharing with the States the costs of regulating and enforcing these safety pro- 
grams has saved the Federal government millions of doUcuv since the enactment of 
the programs. Moreover, sharm^ the responsibility of regulation and compliance has 
made for more effective administration of the programs and for increased safety. 

If a State agency does not assume safety responsibility for gas facilities or for rail 
track and equipment within its borders, the Federal Government retains the respon- 
sibility and must bear 100 percent of the costs for enforcement. For this reason. 
Federal funds expended for State grants-in-aid are a very good investment. 

Furthermore, the Federal-State partnership established by these programs is 
consistent with the new Administration's emphasis on returning to the States those 
responsibilities which can be more knowledgeably and more emciently handled by 
those closer to the particular needs of their constituents. 

We would welcome the opportunity to delineate our views at future hearings 
before your committee. 

Please have this letter and enclosures inserted in the record of the hearings of the 
Committee on this matter. 

Your support will be deeply appreciated and long remembered. 
Sincerely yours, 

Paul Rodgbrs, 
Administrative Director. 

CoNVKNTiON Resolution No. 7 

RESOLUTION SUPPORTING THE FEDERAL/STATE PARTICIPATION PROGRAM IN RAIL SAFETY 

Whereas the Federal Railroad Safety Act of 1970 (45 U.S.C., Sees. 421, et seq.) was 
adopted in response to a growing number of railroad accidents throughout the 
Nation; and 

Whereas the Act gifted authority to the Secretary of Transportation and the 
Federal Railroad Administration to promulgate and enforce uniform railroad safety 
standards; and 

Whereas these Federal rules preempt State regulations, except in very limited 
circumstances; and 

Whereas the Federal Railroad Safety Act of 1970 provides for State participation 
in areas of rail safety; and 

Whereas the Federal Railroad Administration has shown a renewed interest in 
working with the States to improve the State participation program; and 

Whereas Congress amended the 1970 Act by passage of S. 2730, the Federal 
Railroad Safety Authorization Act of 1980 (Public Law 96-423), to allow expansion 
of the State safety program to include cdl other Federal safety laws and reduces the 
amount of time a participating State must wait to seek civU monetary pencdty or 
ii^junctive relief; now, therefore, be it 

Resolved, by the National Association of Regulatory Utility Commissioners, as- 
sembled at its Ninety-second Annual Convention in Houston, Texas, that all States 
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not currently participating in the Federal/State Railroad Safety Program are en- 
couraged to reconsider participating in light of recent legislation and that the 
Federal Railroad Administration be commended for its recent efforts to improve the 
program and work with the States; and be it further 

Resolved, that a copy of this resolution be sent to the President of the United 
States, Governors, the Congressional leadership, the Secretary of the United States 
Department of Transportation and the Administrator of the Federal Railroad Ad- 
ministration. 

Sponsored by The Honorable John J. Lobdell of Oregon. 

Adopted November 12, 1980. 

Reported NARUC Bulletin No. 2-1981, p. 3. 

Ck>NyKNTiQN Resolution No. 8 

RESOLUTION RE STATE SAFETY RBQULATION OF INTERSTATE NATURAL GAS PIPELINES 
UNDER THE NATURAL GAS PIPELINE SAFETY ACT OF 1968 

Whereas the Congress enacted and the President signed into law the Natural Gas 
PiwBline Safety Act of 1968 (the Act) [49 U.S.C, Sec. 1671 et seq,]; and 

Whereas the Act and its subsequent amendments establish a regulatory partner- 
ship between Federal and State agencies in monitoring and enforcing compliance 
witn Federal safety stcmdards, in miich the United States Department of Transpor- 
tation (DOT) exercises safety jurisdiction over interstate transmission fadhties 
while State regulatory authorities may exercise jurisdiction over intrastate distribu- 
tion facilities; and 

Whereas DOT has delegated authority to monitor interstate pipeline safety to 
State regulatory authorities who voluntarily choose to conduct surveillance of inter- 
state transmission facilities as agents of DGrT; and 

Whereas in the 1972 Amendments to the Act [Public Law 92-401], Congress 
specifically affirmed the establishment of this agency relationship by ensuring that 
States wmch choose to monitor interstate facilities may recoive Federal grants 
under 49 U.S.C., Sec. 1674(d) "to act as agent of the Secretary [of Transportation] 
with respect to interstate transmission facilities"; and 

Whereas thirteen States (Connecticut, Florida, Iowa, Kentucky, Michi^n, Mon- 
tana, Ohio, Rhode Island, Utah, Virginia, Washington, West Virginia and Wyoming) 
currently act as interstate agents for DOT in monitoring the safe operation of 
interstate pipeline operations; and 

Whereas nfteen other States (Arkansas, Delaware, Georgia, Kansas, Maryland, 
Massachusetts, Missouri, New Hampshire, New Jersey, New York, North Carolina, 
Oklahoma, Oregon, Pennsylvania and Wisconsin) and the District of Columbia have 
been but are no longer such interstate agents; and 

Whereas it is the explicit policy of DOTs Materials Transportation Bureau (MTB) 
to gradually eliminate State participation in the safety regulation of interstate 
pipelines through this relationship; and 

Whereas MTB intends to end its agency relationship with the States of Florida, 
Iowa, Kentucky and Ohio effective January 1, 1981; and 

Whereas those State regulatory authorities which act as DOTs agents perform 
invaluable surveillance and compliance duties which MTB would otherwise be 
unable to provide; now, therefore, be it 

Resolved, that the National Association of Regulatory UtiliW Commissioners, 
assembled in its Ninety-second Annual Convention in Houston, Texas, opposes the 
Materials Transportation Bureau's policy of eliminating State participation in the 
interstate agency program; and instead urges the Materials Tremsportation Bureau 
to encourage expanded State participation hjr soliciting additional States to act as 
interstate agents and thereby establish an emcient, cost-effective regulatory mecha- 
nism to better ensure safe interstate pipeline operations in the public interest 

Sponsored by The Honorable Francis J. Kiordan of New Hampshire. 

Adopted November 12, 1980. 

Reported NARUC Bulletin No. 2-1981, p. 4. 

Convention Floor Resolution No. 15 

resolution supporting the concept of 100 percent federal funding for out- 
of-state travel and training needs relating to state gas pipeline safety 
programs 

Whereas the Congress enacted and the President signed into law the Natural Gras 
Pipeline Safety Act of 1968 (the Act) [49 U.S.C., Sec. 1671 et. seq. PL 90-481]; and 
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Whereas the Act and its subsequent amendments established a regulatory part- 
nership between Federal and State Pipeline safety agencies and provided for federal 
funding of up to 50% of the cost of personnel, equipment, and activities required to 
carry out the State pipeline safety program; and 

Whereas forty-six States (Alabama, Arizona, Arkansas, California, Colorado, Con- 
necticut, Delaware, Florida (SFM), Georgia, Hawaii, Idalio, Illinois, Indiana, Iowa, 
Kansas, Kentucky, Louisiana, Maine, Midland, Massachusetts, Michigan, Minneso- 
ta, Mississippi, Missouri, Montana, Nebraska, Nevada, New Hampshire, New 
Jersey, New York, North Carolina, North Dakota, Ohio, Oklahoma, Oregon, Penn- 
sylvania, Rhode Island, South Dakota, Tennessee, Utah, Vermont, Virginia, Wash- 
ington, West Virginia, Wisconsin, Wyoming) the District of Columbia and Puerto 
Rico made application for federal gas pipeline safety grant-in-aid fiinds for the FY 
1980 allocation; and 

Whereas the formal federal training for gas pipeline safety personnel is only 
conducted by the Department of Transportation at the Transporation Safety Insti- 
tute in Oklahoma City, Oklahoma; and 

Whereas the Federal representatives responsible for administering the Federal/ 
State Pipeline Safety Program highly recommend the initial training of pipeline 
safety personnel and additional training from time to time in order for them to be 
kept current on changes in technology, regulations and enforcement policies and 
procedures; and 

Whereas some States have considerably restricted or prohibited out-of-state travel 
because of fiscal problems; and 

Whereas adequate training is essential for a successful pipeline safety program; 
now, therefore, be it 

Resolved that the National Association of R^^atory Utility Commissioners as- 
sembled in its Ninety-second Annual Convention in Houston, Texas, support tJie 
conept of 100% federal funding for out-of-state travel and training needs related to 
the State gas pipeline safety programs; and urges the Material Transportation 
Bureau to support an amendment to the Act which would provide for this funding. 

Sponsored by The Honorable Daniel J. Demlow of Michigan. 

Adopted November 12, 1980. 

Reported NARUC Bulletin No. 2-1981, p. 7. 



National LP-Gas Association 
Arlington, Virginia, April SO, 1981. 

Hon. John C. Danforth, 

Chairman, Surface Transoortation Subcommittee, Committee on Commerce, Science 
and. Transportation, V.S Senate, Washington, D,C. 

Dear Senator Danforth: The National LP-Gas Association (NLPGA) requests 
that the following comments be included in the record of the April 28, 1981, hearing 
of the Senate Commerce Committee Subconmiittee on Surface Transportation con- 
cerning the reauthorization of the Hazardous Materials Transportation Act (HMTA) 
of 1974, the Natural Gas Pipeline Safety Act, and the Hazardous Liquid Pipeline 
Safety Act. 

NLPGA is the national trade association of the LP-gas industiy with a member- 
ship of over 4100, including 47 affiliated state and regional LJP-gas associations 
representing all 50 states. T^e members of NLPGA are engaged in all facets of the 
LP-gas industry including production, wholesale distribution, and retail marketing, 
as well as the manufacture and sale of associated equipment and appliances. LP-gas 
is a hazardous material subject to the hazardous Materials Transportation Act 
(HMTA) of 1974 and the r^ulations promulgated thereunder, as well as other 
related statutes including the Pipeline Safety Act of 1979. 

During 1979 and 1980, NLPGA had two special task forces studying hazardous 
materials transportation safety and emergency response issues. Recommendations 
from these task forces were submitted to the NLPGA Board of Directors and were 
approved at the Fall 1980 and Winter 1981 meetings. With respect to emergency 
response, the NLPGA Board action endorses the following: 

1. Member companies shipping and receiving LP-gas are encouraged to develop 
internal response systems for handling transportation emergencies involving these 
shipments. 

2. A mutual assistcmce program should be developed whereby the emergency 
response system that one company develops to handle transportation incidents 
involving its own materials could be made available to assist in the response to an 
incident involving another company's product. 
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3. A coordinated effort be made with the state LP-gas associations to promote 
adoption of third party liability statutory protection and Good Samaritan laws in 
the several states. 

NLPGA is presently engaged in an industry-wide education effort with respect to 
the first position. In fact, emergency response was a featured part of the Safety 
program during our Annual Convention held last week in New Orleans. With 
respect to mutual assistance, a concrete proposal and mutual aid agreement has 
been sent by NLPGA's President to those members who we know or believe to have 
emergency response teams. We are confident that over time, all industry members 
with emergency response teams will voluntarily agree to make their teams availa- 
ble through the Chemical Manufacturers Association-sponsored Chemical Transpor- 
tation Emergency Center (CHEMTREC). 

We believe that the cornerstone of this program, however, is Good Samaritan 
legislation. Just as the medical profession discovered twenty years ago, there is a 
n^ to insulate from liability those "good Samaritans" who voluntarily come to the 
aid of others in an emergency. NLPGA has drafted a model Good Samaritan Law 
for adoption by state legislatures, a copy of which is enclosed. As a subject of tort 
law, we believe state adoption is more appropriate and affords greater protection 
than federal legislation. NLPGA is happy to report that versions or its Good Samari- 
tan law have oeen adopted by the states of Virginia, Rhode Island, and South 
Dakota, and legislation is now pending or was introduced in the states of Alabama, 
Arkansas, Georgia, Maryland, Nfississippi, New Jersey, North Caroline^ Pennsylva- 
nia, South Carolina, Tennessee, Texas and Washington. 

As noted earlier, recommendiations of a Hazardous Materials Transportation Task 
Force were adopted by the NLPGA Board of Directors in January of this year. 
Those recommendations emphasize the need for uniformity of regulation; continued 
emphasis on training of local emergency response personnel; support for local and 
state jurisdiction over hazardous materials incidents; and a need to insure that LP- 
gas is handled and regulated in a manner consistent with the physical characteris- 
tics of the product and traditional industry practices. The position also reflects the 
NLPGA Board opposition to mandatory registration of LP-ffs shippers and carriers 
as recommended by the National Tank Truck Carriers (NTTC). We believe that such 
registration would not further safety, but would only add unnecessary paperwork, 
producing no tangible benefits. Similarly, NLPGA notes for the record that in all 
instances involving LP-gas carriers of which we are aware, vehicles are currently 
identified with the carrier's corporate or individual name and the city and state of 
domicile. This identification should more than adequately satisfy the NTTC's call 
for registration without imposing needless paperwork burdens on industry and 
further enlarging the governmental bureaucracy. 

The Board position recognizes that there may be instances where states or local- 
ities may be oetter able to address the routing of hazardous materials because of 
unique local situations; however, NLPGA generally supports the preemption provi- 
sions of the HMTA and has participated in the filing of mconsistenpy petitions with 
the Department of Transportation. Enclosed is an inconsistency petition concerning 
certain New York City Flto Department regulations which we believe is illustrative 
of what NLPGA would characterize as unnecessaiy and duplicative regulation 
which impedes and delays interstate commerce. Federcd preemption ensures the 
free flow of commerce and uniformity in enforcement. It also aids in emergency 
response by providing one set of identification and hazard ^stems instead of a 
multitude of possibly conflicting and confusing local or state syd^ms. 

In this regard, we support the recommenclation from the NTTC that the HMTA 
be amended to add strong preemption language so that federal law and regulation 
of hazardous materials transportation would preempt state and local action. Specifi- 
cally, we support amendments to the HMTA which would: 

1. create a statutory presumption that the federal hazardous materials regula- 
tions have dominance; 

2. provide that the registration powers granted to DOT shall not be abridged by 
state and local ofticials and that requirements for permits, fees, etc., are considered 
unduly burdensome; and, 

3. place on state or local jurisdictions the burden for obtaining waiver or exemp- 
tion from federal regulation for communities with unique situations, and would 
reouire that such waiver must be obtained prior to enactment of local laws and 
ordinances. 

NLPGA has reviewed Senator Howard Cannon's S. 960, a bill to amend the 
HMTA. We note that most of its provisions call for studies of such important 
subjects as training in the handling of hazardous materials, and emergency re- 
sponse. We are opposed, however, to the concept of prenotification as sug|^9sted in 
Section 122(b) of S. 960. Prenotification can result in unduly burning business 
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with additional paperwork and reporting requirements, and more importantly can 
cause inordinant delays in the exneditious movement of an essential enerey source. 
This is particularly unworkable auring times of extreme need such as the winter 
heating season, or during crop drying and tobacco during seasons, when the consum- 
er's need for fuel is urgent and should not be impeded for any reason. 

We request that these comments be entered in the formal hearing record and 
trust that they will be considered as further review of the HMTA and the Pipeline 
Safety Act of 1979 continues. We also request an optportunity to further expand on 
our concerns r^arding suggestions for prenotification schemes during later hecu> 
ings before the Senate Commerce Committee. 
Sincerely yours, 

Daniel N. Myers, 
Vice President, Government Relations, 
Enclosures. 

Model Good Samaritan Law 

Section 1. Notwithstanding an^^ provisions of law to the contrary, no individual, 
partnership, corporation, association, or other entity shall be liable in civil damages 
as a result of acts taken or omitted in anticipation of, in preparation for, or in the 
course of rendering care, assistance, or advice with respect to an incident creating a 
danger to person, property, or the environment as a result of spillage, seepage, fire, 
explosion, or other release of compressed gases, or the possibility thereof, auring the 
course of transportation of such gases by any mode whatsoever, including loading 
and unloading. 

Section 2. Notwithstanding the foregoing, nothing in this part applies to the 
rendering of such care or assistance where the same is rendered for remuneration 
beyond reimbursement for out of pocket expenses in connection therewith, or with 
the expectation of such remuneration, from the recipient or recipients of such care 
or assistance or someone on his or their behalf. 

Section 3. This part shcdl not preclude liability for civil damages as the result of 
gross negligence or intentioncd misconduct, recldess, willful, or wanton misconduct 
shall constitute gross negligence. 

Recommended Poucy Positions of Hazardous Materials Transportation Task 

Force 

November 19, 1980. 
At the meeting of the Hazardous Materials Transportation Task Force in Atlanta, 
Georgia, on November 19, 1980, the following policy positions were recommended for 
presentation to the Public Affairs Committee for approval and further submitted to 
the NLPGA Board of Directors for adoption. 

1. Rec(^nizing problems which have developed at recent hazardous materials 
emergencies created by duplications of authority, lack of a clear chain of command, 
and/or lack of experience m the proper handling of LP-gas, the Task Force RECOM- 
MENDS the following parties be in charge at the scene of an emergency involving 
the respective transportation mode: 

A. Rail— The senior railroad ofticial present should take charge, with assistance 
from shipper reoresentatives, state and local authorities, and federal authorities 
from the Federal Emergency Management Agency (FEMA). This recommendation 
represents a shift from the current situation where a representative from the 
Environmental Protection a^ncy (EPA) usuallv acts as the on-scene coordinator 
pursuant to the existing National Contingency Plan. 

B. Truck — Since state and local police and fire departments generally handle 
truck emergencies adequately, they should continue to exercise these responsibil- 
ities with shipper and carrier assistcmce. The Task Force sees no role for a federal 
coordinator in truck emergencies. 

2. The Task Force opposes duplicative regulation in any form, whether as a result 
of overlapping federal jurisdictional areas or caused by state or local restrictions 
which are inconsistent with a uniform nationwide transportation policy. The Task 
Force further opposes any law or regulation which impedes the flow of commerce or 
unnecessarily burdens such commerce. The Task Force therefore RECOMMENDS 
that NLPGA support uniformity within the federal regulatory structure, suggesting 
that the Department of Transportation (DOT) exercise jursidiction over technical 
and safety regulation, and that FEMA should exercise emergency response jurisdic- 
tion in conformance with the recommendation in No. 1. To the extent that it is in 
conflict, the Task Force also RECOMMENDS that the National Contingency Plan 
be amended so that the Federal Emergency Management Agency (FEMA) be the 
lead federal agency at the scene of an emergency and that representatives of FEMA 
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assume the on-scene coordinator role now residing in the Environmental Protection 
Agency (EPA). 

Recognizing that the Hazardous Materials Transportation Act of 1974 gives DOT 
jurisdiction over intrastate as well as interstate hazieurdous materials transportation; 
recognizing that DOT is increasing its involvement in intrastate matters; and» 
recognizing the desirability of uniformity in regulation, the Task Force RECOM- 
MENDS tihat when a state decides to regulate LP-gas transportation or revise 
existing regulations, they should be encouraged to adopt the DOT regulations which 
govern such transportation and enforce such regulations as their own. 

3. The Task Force recognizes a continuing need for emphasis on training of local 
fire and police personnel as well as a positive industry image concerning LP-gas 
emergencies. The Task Force supports current and planned NLPGA Safety Commit- 
tee activities designed to aid and enhance the training of local emergency response 
personnel. The Task Force also RECOMMENDS that the 1978 "Fact Sheet" on LP- 
gas be revised and updated to incorporate emergencies where disasters were averted 
or accidents avoided. The Task Force encourages NLPGA to seek opportunities to 
publicize the positive safety activities of the industry. 

4. Although supportive of uniformity in transportation regulation, the Task Force 
recognizes that there may be instances where states or localities, due to unique local 
situations, may be better able to address the routing of hazardous materials carri- 
ers. The Task Force RECOMMENDS that although DOT regulation of routing is 
generally preferable in order to insure the uimpeded flow of commerce, a case-by- 
case approach should be exercised in order to recognize those uniquely local situa- 
tions which may require a different approach. In this regard, the Task Force 
supports the preemption provisions of the Hazardous Materials Transportation Act 
(49 use 1 811) as implemented through the DOT inconsistency rulemaking proce- 
dure at 49 CFR Part 107. 

5. Section 106(b) of the Hazardous Materials Transportation act of 1974 permits 
DOT to register any person who carries or ships haz£u-dous materials in commerce 
or who manufactures, fabricates, marks, maintains, reconditions, repairs, or tests 
packages or containers for use in the tran^wrtation of hazardous materials. The 
suggestion has been made that this permissive registration, which has never been 
fiilly implemented by DOT, should be made mandatory for shippers and carriers. 
The Task Force RECOMMENDS that NLPGA oppose any mandatory registrations 
of LP-gas shippers or carriers since such r^istration would not nirther safety, 
would only add unnecessary paperwork, and would not result in any tangible 
benefits. The Task Force distinguishes the registration of shippers and carriers from 
equipment registration programs. 

6. The Task Force is concerned that there is an increasing tendency on the part of 
both governmental and non-governmental organizations to blur &ie distinctions 
between various hazardous materials and to treat all materials alike under such 
broad categories as hazardous materials, hazardous substances, hazardous wastes, or 
toxic substances. Of these broad categorizations, only "hazardous material'' is am>ro- 
priate when referring to LP-gas. The Task Force RECOMMENDS that NLPGA 
exercise vigilance over any governmental or non-governmental references and that 
objections be recorded at every instance where an improper term is used to catego- 
rize LP-gas. 

7. The Task Force reaffirms its support of CHEMTREC, the Chemical Transporta- 
tion Emergency Center sponsored by the Qiemical Manufacturers Association, as an 
integrcd part of any emergency response activities engaged in by NLPGA. 

8. The Task Force examined several legislative proposals currently being consid- 
ered to establish a federal contingency fund, called a 'ISuperfund", to respond to and 
clean-up hazardous waste disposal sites and oil spills, and to compensate victims of 
such accidents. The Task Force does not support inclusion of LP-gas in such legisla- 
tion, which was never intended to cover LP-gas releases, and RECOMMS<n)S 
opjposition to the underlying principle of "Superfund" legislation. 

9. Conscious of the recommendations of tne NLPGA Emergency Response Task 
Force approved by the NLPGA Board of Directors on October 1, 1980, encouraging 
every shipper and every receiver to develop and implement an internal emergency 
response system for handling transportation incidents involving LP-gas shipments 
they make or receive, the Task Force discussed whether incentives should be pro- 
moted to encourage small businesses to improve their emergency response capabili- 
ties. The Task Force RECOMMENDS that the appropriate NLPGA ConmiitteeB 
develop, publicize and promote internal emergency response procedures as approved 
by the NLPGA Board of Directors. The Task Force did not support tax credits or 
any other similar incentives which had been suggested by a recent government 
report. 
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10. The Task Force RECX)MMENDS that NLPGA oppose the federal siting of LP- 
gas bulk plant or terminal storage. Instead, it was RECOMMENDED that such 
siting decisions be left in the hands of industry or, when required, state and local 
authorities who are better equipped to ascertain the direct impacts of such deci- 



The Fertilizer Institute, 
Washington, D.C May I 1981, 

Hon. John C. Danforth, 

460 Russell Senate Office Building, Washington, D,C. 

Dear Senator Danforth: In review of S. 960, to amend the Hazardous Materials 
Transportation Act, The Fertilizer Institute would like to express its concerns. Our 
objection centers on Section 122, Routing and Prenotification. Enactment of Section 
122, as presently written, could require a retail fertilizer dealer to notify the 
government of every loc»l movement of fertilizer to his farmer customers. For 
example, the fertilizer industry owns 250,000 nurse tanks which make several trips 
daily during the peak fertilizer season, transporting ammonia between the retail 
fertilizer dealer and the farmer. If Section \& is enacted, tiiese vehicles could be 
subject to routing r^ulations when pulled bv the farmer betWeen the retail fertiliz- 
er plant and his field. In addition, the implementation of routing regulations will 
undoubtedly delay the rail, motor vehicle, and/or water delivery of essenticd fertiliz- 
er. Thus, Section 122 has the potential to create fertilizer shortages during the peak 
fertilizer season by impeding prompt transportation. 

The Fertilizer Institute, is the nationcd industry association representing fertilizer 
manufacturers and retail dealers. Today the fertilizer industry utilizes everv trans- 
portation mode to deliver in excess of 52 million tons of material to the U.S. 
farmers. Of the 52 million tons, approximately 8 million tons of fertilizers classified 
by the Department of Transportation as "hazardous"materials are directlv applied 
to farm fields. The fertilizer industry must transport an additional 13.5 million tons 
of hazardous material to meet the demands of the U.S. farmers. All totalled the 
fertilizer industry transports in excess of 21.5 million tons of hazardous materials 
each year. 

The fertilizer industry's problem with Section 122 result from 1) the potential 
burden on the local (25 mile radius) delivery of fertilizer to our farmer customers, 2) 
the potential delays in the rail, motor vehicle or water transport of essential 
products between manufacturing plants and the retail fertilizer dealers, and 3) the 
potential disruption of interstate commerce. 

In regard to the transport of fertilizer materials between manufacturers and the 
retail fertilizer facilities, it should be recognized that the movement of fertilizer to 
the retail fertilizer dealer, as well as the farmer, is not predictable due to the 
vagaries of weather as it impacts farming operations. The transport of fertilizer is 
dictated by farmer demand ror the preduct. Thus, the imposition of routing regula- 
tions will, impede the expeditious movement of fertilizer between manufacturing 
plants and the retail fertilizer facilities, as well as between retail fertilizer facilities 
and the farmer. It should be noted that the fertilizer industry is a national industry 
conducting business in every state. The imposition of state routing rules, affecting 
the transport of fertilizer, will not only impede the movement of these materials but 
could eliminate the transport of the essential products. 

The fertilizer industry is not opposed to regu lations necessary to ensure the safe 
transport of hazardous materials. In fact, TFI and the fertilizer industry support 
improved emergency response training since it has a greater potential to improve 
public safety in the event of a hazardous materials accident. Except for Sectionl22, 
we support S. 960. 

Enactment of the routing jprovisions in S. 960 will adversely affect the fertilizer 
industry. More importantly. Section 122 could adversely affect our ability to produce 
food and fiber. 

We hope that in your consideration of S. 960 that you will take into account these 
problems and either make the appropriate amendments to Section 122 or eliminate 
Section 122. If you have any questions, please do not hesitate to contact me. 
Sincerely, 

Edwin M. Wheeler. 

O 
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